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How to Start a Gig Worker
Rebellion

One of the first workers to organize a protest for better conditions at a delivery app

shares his story — and it’'s more relevant than ever now

Photo: Matthew Horwood/Getty Images

When Callum Cant started working as a courier for Deliveroo in 2016, he was taken
aback at how little human interaction was required in his job. Deliveroo is the UK’s
answer to DoorDash or PostMates; it’s a fast-growing, app-based food delivery
company that currently operates in 200 cities. Yet Cant only met one person who
worked in the Deliveroo office on his first day: the staffer who handed him some
paperwork and basic bike lights.

In the hilly town of Brighton, on the south coast of England, Deliveroo couriers would
often gather in the zone center to make sure they were in the right range to pick up as
many orders as possible, and some would briefly chat between deliveries. Over the
next few months, more and more riders joined the courier network, even though the
overall amount of orders stayed around the same. On average, the payment per drop-
off started to decrease.


https://onezero.medium.com/how-to-start-a-gig-worker-rebellion-544b004b4427

[Skriv har]

The conversations, as he puts it in his book Riding for Deliveroo, started to “become
more and more militant: You could see the cogs whirring in people’s heads.”

Cant, who is pursuing a PhD researching trade unions in the UK, worked as a courier
for Deliveroo for eight months. His experiences, analysis of the decline in trade union
power in the UK, and a whistle-stop tour of neoliberalism make up the backbone

of Riding for Deliveroo. Now, as the fallout from the coronavirus reorganizes the
economic order, it’s an opportune time for gig workers to organize for better
conditions.

Deliveroo is just one gig economy app among many, of course. Seamless has been
available in the United States as a web-based food ordering service since 1999, and
Instacart offers grocery deliveries in more than 5,500 cities. Uber has its food delivery
service, UberEats, which is one of Deliveroo’s main competitors — it also operates in
45 countries. Some restaurant owners — and workers — are increasingly concerned
that the growth of food delivery apps could put restaurants themselves out of business,
as the commissions that apps take (which often don’t go to the riders) cut into already
thin margins. For many years, the kind of food that you could get delivered to your
front door was pizza and maybe local Chinese or Indian takeout, a limited number of
choices. Now, food delivery services — whether that’s groceries or fully prepared meals
— have become so ubiquitous around the world that they’ve become verbs themselves.

“This isn’t a book about Deliveroo, really,” Cant says in a phone interview. “It’s a book
about capitalism, and Deliveroo is one way into talking about that.”

But why Deliveroo in the first place? Deliveroo is not the world’s first food delivery
app, and it’s unlikely to be the last. When Deliveroo first started recruiting in 2013 in
the UK, it seemed almost too good to be true — flexible working times, relatively good
pay, and no worries of a manager breathing down your back. All you had to do was
sign up, bring your bike, and pick up food. Since then, Deliveroo has become
synonymous with a new working culture — one where algorithms manage your time,
your physical limits are tested to the point of injury, and you're constantly pushed to
keep doing more work for less and less pay. As Deliveroo has continued to drive down
wages and working conditions, Deliveroo couriers around the world — from the UK to
India to Germany — have organized, gone on wildcat strikes and agitated for better
working conditions.

“T've been writing about labor movements for about five years, and I'd never really
written about it in personal terms,” says Cant. “I’d been writing articles about these
collective vehicles — student movements, the Labour Party. Through those articles
and Rebel Roo [an online forum where Deliveroo workers share information about
organizing and strikes], there was this kind of continual process of reflection going on,
trying to understand what the opportunities were for getting through this work as it
was happening. But my story isn’t typical... 'm a highly educated university student, a
socialist, a writer, and I was already talking about and reflecting on my experience
with friends.”


https://www.newyorker.com/culture/annals-of-gastronomy/are-delivery-apps-killing-restaurants
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Since the beginning of March, cities around the world have locked down their citizens
in order to mitigate the spread of Covid-19, making delivery couriers for companies
such as Deliveroo frontline workers, directly delivering food to more people than ever
before, putting themselves at increasing risk. In the UK, couriers have been classified
by the government as essential workers and are partnering with supermarkets to
deliver food to houses. But companies like Deliveroo don’t even classify them as
employees.

In the United States, gig economy workers are increasingly being asked to provide a
range of vital services — such as taking people who may have Covid-19 to the hospital.
In the last two weeks, both Amazon and Uber have suggested that gig economy
workers should deliver coronavirus tests, despite taking minimal precautions to
ensure their safety. After much public criticism, Uber, Deliveroo, and other companies
set up hardship funds to compensate workers who may have to self-isolate or who may
be ill — but the accounts of workers who are trying to access this help demonstrate
that many are still slipping through the cracks.

Current events only throw Cant’s account of working for Deliveroo into sharp relief:
Hourly wages are reduced to flat fees per delivery, and Deliveroo fails to provide
support when riders get injured, for instance. Which is why Deliveroo couriers, many
of whom have never met each other, started to band together against what they
perceived as exploitation.

One of the first examples of this kind of organizing was an action taken by Deliveroo
couriers against Byron Burger (a fast food chain in the UK) in 2016. An immigration
sting, in the guise of a companywide meeting, took place in 12 branches, so Deliveroo
couriers refused to pick up orders from Byron Burger branches, spreading word via
WhatsApp and Facebook. As Cant puts it, just being able to organize the action
demonstrated the ability of precarious workers to form alliances even without a fixed
workplace, and it also provided a rulebook for how workers could use the structures
they created themselves. WhatsApp groups where workers share advice on how to
make bikes last longer or the location of potholes in common roads, for example,
became places to spread the word of meetings or to suggest unions that couriers could
join.

Cant’s book is split into sections, some of which examine the system of control that
workers are subject to with Deliveroo, while others examine the social composition of
workers for Deliveroo in the UK — often migrants who work for multiple apps at a
time, alongside other full-time work. Cant ties these ideas — and these frameworks —
to his firsthand accounts of the growing strike action in Brighton, as well as across the
UK. And he posits several possible avenues for Deliveroo to attempt in the future: as a
kind of collective workers platform or as a company with a drastically different focus.
Other books about the changing world of work may take a more anthropological
approach, such as Ghost Work by Mary Gray and Suddarth Suri, which consists of
reporting, interviews, and analysis around the experience of precarious workers in the
Amazon MTurk marketplace around the world, where workers often perform strange
tasks for pennies.


https://www.theguardian.com/commentisfree/2020/mar/24/deliveroo-driver-coronavirus-help-contract-government-hardship-fund
https://www.citylab.com/equity/2020/03/coronavirus-uber-lyft-rides-driver-safety-health-risks/608434/
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But Cant’s first-person account is woven in with theory and history — such as the
history of worker militancy in the UK in the mid 20th century, where Cant draws
parallels between two overworked and underpaid workforces, even if they're decades
apart. Riding for Deliveroo fits into a tradition of writing about work from the first
person, mixing the personal with the systemic.

“In the American Worker — a book from the 1940s — a guy called Paul Romano wrote
about his daily experiences as an auto worker in the first section,” Cant tells OneZero.
“Then a Marxist theoretician called Grace Lee Boggs, reflects on the first section and
puts it into the terms of capitalism. So I was looking at these historical texts — there’s
really similar work in Italy, France, Germany—and these books are inspiring because
they show you can do this complex, systemic critique and also have it on a very
concrete level.”

Major changes to the UK economy — stagnating wages and low employment among
university graduates — are taking place amid a backdrop of declining interest in trade
unions, of strikes and organized labor being consigned to certain specific industries.
And yet, Deliveroo couriers started to share organizing tactics with each other. Cant
points out that while figures are hard to collect, a huge part of Deliveroo’s workforce in
the UK is comprised of migrant workers, many of whom brought experience and
expertise from working with trade unions in other countries to organizing for strike
action in the UK.

In Riding for Deliveroo, Cant recalls a nine-hour coach journey to France to attend a
conference on organizing with two other Independent Workers Union of Great Britain
members and Deliveroo couriers who lived in London. They had the chance to finally
discuss what was working — the strike fund, the protests, and how they were
organizing — and how they could bring that to Brighton. A group formed of couriers
who wanted to write for Rebel Roo, from cities and towns across the UK, and they
connected with workers in Germany, France, and Italy who lent their perspectives
about the best way to get as many workers on board as possible. One suggestion,
which became reality, was translations of an introduction to Rebel Roo into French,
Polish, Arabic, Bengali, and more.

Cant also takes the term “gig economy” to task throughout the book, instead relying on
the phrase “platform capitalism,” coined by theorist Nick Srnicek. Srnicek argues that
rather than viewing companies like Deliveroo or Uber as special tech companies with
the characteristics of startups, we should simply view them instead as capitalist
companies, particularly in the case of Deliveroo (where workers provide the bikes, the
bike lights, the mobile phones needed for the app, etc.). These companies — and how
they are reshaping the economy — are just another way of rearranging the deck chairs
of capitalism, not making any fundamental difference. In Riding for Deliveroo, Cant
also draws links between previous developments on factory floors — such as the
pressure to automate parts of the weapons manufacturing process in World War II to
reduce human error — to the pressures facing workers today.
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The difference, as he puts it, is around the context and composition of exploitation
today. Arguably, the relations are the same — a boss is exploiting their workers,
whether the boss is a person behind a desk or an app with no human face.

“Those historical examples demonstrate a certain kind of continuity; you have to
understand these current forms of exploitation historically too,” says Cant. “You can
see that workers during the dock strikes in East London were really struggling. Unions
don’t begin when people are fine; they begin when people are screwed over, exploited,
in bad conditions.”

But Deliveroo couriers are one part of a much wider global shift within the tech
industry, something that Cant is keen to emphasize. “If you organize around a
common interest and link up across different parts of the chain, the whole thing
becomes much more powerful,” says Cant. “There’s a point in the history of the British
labor movement called the Triple Alliance — transport workers, dockers, and miners
formed this industrial alliance, saying that if one group strikes, the others would too.
It was broken very quickly, but that kind of alliance is very powerful.”

In the last two years, workplace organizing has become a flash point within Silicon
Valley, particularly among white-collar workers who may never have been part of a
union before. (Tech companies like IBM are notoriously hard places to unionize, and
there’s evidence to suggest that this is still the case.) The state of the tech industry
requires organizers to try out new approaches to old workforces and take on
workplaces that are difficult to organize.

“We know that Deliveroo workers in the head office are overworked, and the strongest
possible connection is between workers on the street and workers in the office. We can
reach over that black box,” says Cant. “So these stories and these examples are a way
of reaching out and saying, ‘It’s happened before and it’ll happen again.” You cannot
kill off the capacity of workers to organize and fight for a better society.”


https://www.theguardian.com/commentisfree/2019/dec/22/tech-worker-activism-2019-what-we-learned
https://www.theatlantic.com/technology/archive/2018/09/tech-labor-movement/567808/
https://www.nytimes.com/2019/07/08/technology/tech-companies-union-organizing.html
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Karl Marx (1818-1883), like many of his sensi-
tive contemporaries, was concerned with the
wretched condition of factory workers and their
trade union activity. It was evident that workers
who produced goods in factories found them-
selves unable to save money and improve their
lot, while factory owners grew richer. The ine-
quality between owner and worker increased as
the years went by.

Much the same kind of situation as that depict-
ed by Marx exists today. Companies such as
Apple thrive while workers in Chinese factories
that make Apple products earn low wages and
difficult working conditions. A liberal glance at
these numbers would suggest that the worker
needs to be paid more, that they need a fair
day’s wage for a fair day’s work. Marx called
that a ‘conservative motto’ since it pleased the
liberal to quote it but it at the same time was
utterly impracticable as a solution within the
bounds of the capitalist system. Higher wages



are necessary, but wages cannot be increased
to a 'fair’ level without undermining the neces-
sity for capital to squeeze as much profit from
workers in the production process. The demand
for higher wages - or a living wage - is neces-
sary and urgent. But this demand is incapable
of liberating the workers from the subordina-
tion of human potential to the compulsion of
earning a wage. The demand for a living wage
will only intensify the struggle between the
classes. The outcome of the struggle must not
be higher wages, but the abolition of the wage
system. As Marx wrote in Value, Price and Profit,
the workers ‘ought to inscribe on their banner
the revolutionary watchword - abolition of the
wages system!’.

In Notebook 2 from Tricontinental: Institute
for Social Research, we sketch out the out-
lines of the contemporary production process
that results in Apple's iPhone. We move from
a look at the iPhone’s production to the inner

workings of profit and exploitation. We are
interested not only in Apple and the iPhone,
but more particularly in the Marxist analysis of
the rate of exploitation at play in the production
of such sophisticated electronic devices. It is
necessary, we believe, to learn how to measure
the rate of exploitation so that we know pre-
cisely how much workers deliver into the total
social wealth produced each year.
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Part 1. Welcome to the iPhone.

What If the iPhone X Were Made
in the United States?

If the iPhone X were made in the United States,
it would be unaffordable for the vast mass of
the world’s population. One estimate suggests
that if the iPhone were made in the United
States, it would cost at least $30,000 per phone.
[All dollar amounts in this Notebook refer to the

US dollar].

The current (2019) price for an iPhone X varies
from about $900 in the United States to about
$1900 in Brazil and Turkey.

At $30,000, the iPhone is simply unaffordable.
A minimum wage worker in India would have
to work for sixteen and a half years, each day,
to afford one phone. A minimum wage worker

in South Africa would need to work for fourteen
and a half years for one phone.

Almost all of the 70 million iPhones currently in
circulation - as well as the 30 million iPads and
59 million other Apple products - are made
outside the United States.



US President Barack Obama goes to dinner with
top Silicon Valley executives, including Steve
Jobs, in February 2011.

What would it take to make iPhones
in the\United States?

What Jobs did not mention is that Apple
benefits from the low taxes along the Global
Commodity Chain. If the iPhone were pro-
duced in the US, Apple would pay 35% in
taxes. Currently, it pays nearly 2% along the
Chain.

The iPhone is made outside the United States
for several interrelated reasons. The first (and
most obvious reason) is the cost of labour. The
cost of labour within the United States is higher
than that in certain parts of the world - notably
in the People’s Republic of China, where many
of these products are manufactured. The sec-
ond reason is the adverse working conditions
(no trade unions, long hours) in many parts

of the world, particularly in export-process-

ing zones that explicitly ban unions and have
almost no State regulations. The retreat of the
State from regulating workplaces and resource
extraction has led to an increase in the nega-
tive externalities of production - namely, to the



dumping of toxic waste without treatment, the
use by mining companies of harsh chemicals
that pollute water sources, and - as a conse-
quence - the destruction of agriculture. This
pushes more and more of the billions of small
farmers and peasants off the land and towards
wage labour in the industrial production pro-
cess. At the centre of these changes is disartic-
ulated production along the Global Commodity
Chain. This Notebook will focus attention on
disarticulated production and on the Global
Commodity Chain.

The Global Commodity Chain?

Factories were once located in a single place.
Land was either rented or bought, and upon
this land was built a building - the factory. The
owner of the factory - the capitalist - would then
rent or buy machinery that was housed inside
the four walls of the factory. Electricity would be

wired into the factory to run the machines and
to provide electricity; this allowed for longer
workdays, with a third shift working late into the
night. Raw materials would be purchased, out
of which would be produced the commodity to
be sold. Then, the capitalist would hire workers
to bring their skills and energy to the factory
and work for a set number of hours to make
commodities. Better machinery and advances
in cooperation, as well as the division of labour
amongst workers, made the factories more and
more productive. But what defined these older
factories was that they were - by and large - in
one location. Even when the factory was in one
place, raw materials were sourced from a variety
of locations. Factories, therefore, were always
linked globally to places that their raw materials
came from and to places where their products
were sold.

Gradually, by the 1960s, three technolog-
ical changes and three major political and



economic changes enabled factories to alter their

basic structure.

The three interlinked technological changes were:

1.

Telecommunication
networks.

By the mid-1960s, a large
number of satellites were
launched for commercial
purposes. These satellites
allowed for easier commu-
nication between different
parts of the world.

Computerisation.

The use of computer data-

bases allowed firms to main-

tain their inventory - their raw
materials and their stock of

finished products - on a computer rath-
er than in a large ledger. If two com-
puters - one based in Hong Kong and
the other based in California - could be
linked across the satellite network, then
the business headquarters in California
could be informed immediately about
drops in inventory and could reorder
raw materials and products as soon as
possible.

Efficient logistics and
standardisation.

It used to take dockworkers days to
unload a ship, whose cargo could easily
be misplaced in the warehouses that
abutted the quays. But dockworkers,
through their radical unions, would
often go on strike not only to increase
their wages and working conditions
but also for political issues. Their




political unity needed to be broken. In the
mid-1950s, container ships began to carry
goods in large, standard-sized metal con-
tainers which could be removed - within
hours - from a ship by cranes and placed
immediately on the back of a truck or on

a railway flatcar. What this meant was that
it became less time-consuming to move
goods around the world, and it meant that
the dockworkers’ union was substantially
weakened. This process reduced both the
overall transportation cost and the risk of
strikes. But containerisation is just one part
of a revolution in logistics. Highly sophisti-
cated logistical systems have allowed firms
to track raw materials and finished products,
making sure that they do not get lost and
that they arrive at their destinations on time.
None of this would be possible without
standardisation (driven by the International
Organisation of Standardisation), which
means that any input to production can

be sourced from anywhere in the world. A
grade of electrical cable or a type of glass
is no longer arbitrarily measured. It is now
produced to a certain precise standard.
Thus, it allows firms that source goods to
play off one producer against another and
drive down prices. If workers in one locality
successfully win better working conditions,
standardisation and efficient logistics allow
capital to route their production process
away from this ‘trouble’ and towards a more
pliant workforce.

These three technological changes allowed
firms to imagine breaking up the factory into
several components, each located either near
raw materials or near inexpensive but skilled la-
bour. Even as the production process was frag-
mented across continents, firms controlled the
entire process through the integrated manage-
ment of data about production, transportation,
and inventories. Efficient logistical systems and



better transportation techniques made sure that
components and products could move rapidly
across the world. A capacitor could be made in
one place, the screen for the phone in anoth-
er, and the various components could then be
brought to a third place to be assembled into
an iPhone. This disarticulation of production
intensified the old pattern for the movement of
raw materials from one country to another for
final production. It created a new system that
undermined labour rights and national devel-
opment projects and enabled global capital to
increase exploitation as a consequence.

We call this new system the

Global Commodity Chain (it is also known

as the Global Value Chain). What defines this
Global Commodity Chain is that production

(as well as marketing and distribution) of the
commodities is broken up among multiple firms
in different territories. The Global Commodity
Chain allowed firms to manage inventory
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through a process known as ‘just-in-time’ pro- Individual capitalist firms strive to maintain or

duction, where firms did not hold a large inven- increase their profits. That is their goal. In order
tory but ordered commodities to meet market to maintain or increase their profits, firms do a
demand. What is also key here is that the multi- number of things:

national firms - such as Apple - rarely produce

anything beyond the brand for the phone and 1. Create new products, which give them a

yet they control the process and earn the lion's monopoly over the market. However, other
share from it. (For more discussion on disartic- firms will soon copy these products and the
ulated production and the Global Commodity innovation advantage will be eroded. To
Chain, please see our Working Document #1: protect their innovations and their monopoly
In the Ruins of the Present). advantage, firms seek to maintain patents on

their products for as long as possible.
The push for the creation

of the Global Commodity
Chain and ‘just-in-time’ pro-
duction was a response to
a structural crisis that struck
capitalism in the 1970s.
Why did global capitalism
enter a long-term - and as
yet unresolved - structural
crisis?

2. Compete with other firms to enlarge their
markets either through advertising and brand
development or through bribery and espio-
nage. If the brand is able to develop an emo-
tional linkage to consumers, then the firm can
dominate the market even if other firms make
the exact same product. Theft of new designs
or payments to retail firms can also advan-
tage the firm against its competitors.



https://www.thetricontinental.org/working-document-1/
https://www.thetricontinental.org/working-document-1/

3. Use new technology for production and
for the management of labour so as to
increase labour productivity. This concept
- labour productivity - means that firms will
make workers intensify their labour in order
to produce more commodities in a set period
than before. If technology or management
can make the workers labour harder for the
same pay, then the firm is able to earn the
productivity advantage. In other words, firms
earn greater profits for the same number of
hours that workers produce goods.

The most effective weapon in the war be-
tween firms is to reduce the cost of produc-
tion through mechanisation. But firms must
invest in machines and technology as well as
in advertising and brand management if they
intend to increase the productivity of labour
and to enlarge their market share. In Marxist
terms, this means that firms must increase the
capital-labour ratio to reduce the unit cost

and stay competitive. One of the categories
that Marx suggests observing in order to ana-
lyse the change is the capital-labour ratio (the
value composition of capital). To increase the
value composition of capital, the capitalist will
have to invest more in constant capital, which
includes both fixed capital (e.g. machines) and
circulating capital (e.g. raw materials) than in
variable capital (the cost incurred by hiring
labour power).

For Marx, the value composition of capital
allowed him to determine the relationship

in the production process between invest-
ments in the plant, equipment, and materials
(constant capital) and investment in labour
power (variable capital). This relationship
allowed Marx to specify the productivity of
labour (by mechanisation) and the creation of
surplus value. Large investments in constant
capital by firms led to an increase in the value
composition of capital, which in turn produced




a long-term decline of profitability in econo-
mies. In the United States, for instance, over the
period 1947-1985, the value composition of
capital increased by 103%, while the profit rate
declined by 53%. It was this crisis of profitability
- a built-in and ongoing problem for capitalism
- that drove investors to move their productive
activities to areas with a lower cost of labour,
namely in the Global South.

The shift of production to the Global South
would not have been possible without three
major political changes that took place in the
1980s:

1. The collapse of the Soviet Union and
the Socialist Bloc in Eastern Europe.

When the USSR and the Eastern European

socialist bloc collapsed, the shield that had
prevented multi-national capitalism from its
desired global footprint was removed. The

USSR had given the Third World bloc the
power to assert itself on the world stage.
The Third World bloc had used that shield
to push for a New International Economic
Order (NIEO) that included a sovereign
trade and development policy. The collapse
of the socialist shield meant that the Third
World bloc's ability to argue for sovereignty
had now been dented.

The Third World debt crisis and the
opening up of China.

National sovereignty and the need to
build national economies after centu-

ries of colonialism were important to the
post-colonial states, including China. But,
the debt crisis of the late 1970s and the
1980s forced these countries to surrender
their independence to a world trade sys-
tem. This new world trade system - geared
around new intellectual property laws and



the World Trade Organisation (1994) - fa- and a national development project - es-

voured multinational corporations and the sential elements of the Third World Project,
idea of a global, rather than a local factory. the project of the new post-colonial states
China’s market reform era, which began in - fell by the wayside. The new policy space
1978, was a major contributor to the Global - neoliberalism - allowed firms to abandon
Commodity Chain. In the period since 1978, the old, local factories and build a factory
hundreds of millions of Chinese workers across continents, with bits and pieces of
were available for hire into the circuits of the commodity built across time zones.

disarticulated production, which had a large
base along the Chinese coastline.

The iPhone in the Global

The detachment of government policy Commodity Chain.

in North America, Europe, and Japan

from the needs of their Citizens. The Apple iPhone would not be possible
without the Global Commodity Chain. The raw

Governments in the Triad - North America, materials and the components in the iPhone

Europe, and Japan - unleashed new policies come from over thirty countries. There are two

that allowed firms based on their shores to types of inputs in the iPhone:

go overseas. This allowed finance almost

total freedom to go in and out of their 1. Raw materials.

countries. Policies such as tariffs and subsi-
dies that helped build national economies 2. Manufactured components.



An addition-

al factor here is the
intellectual property that
goes into making the
iPhone. Intellectual prop-
erty is not an input such as
raw materials or manufac-
turing components; it is
merely a legal entitlement given by the State,
which can become the basis for rent. Firms that
claim intellectual property on pharmaceutical
products or on electronic technology charge
rent for the use of the rights given to them

by the State and they block the use of these

by others based on this monopoly right. One
assumption is that Apple did the work of creat-
ing the technologies, and therefore deserves
to claim intellectual property rent from the sale
of these phones. But, nearly all technologies
that make up the iPhone - the Internet, the GPS
systems, the touch screen, the voice-activated
assistant (Siri) - were developed almost entirely




with public money given to universities and to
research laboratories. In other words, Apple
used government-developed technologies to
produce the iPhone. The State allowed private
firms - such as Apple - to claim intellectual
property rights for these technologies. The
profits from these publicly-financed innovations
went - and continue to go - into private hands.
Firms such as Foxconn that both manufacture
parts of the iPhone and assemble them cannot
cut out Apple and sell these phones because
of the protections of intellectual property and
because Apple has built a powerful brand.
And, since it is the case that Apple did not
create these technologies, we are left with the
question: who deserves to profit from publicly
funded technology?

Amongst the raw materials in an iPhone, you
will find:

e Aluminium.
® Arsenic.

e Carbon.

e (Cobalt.

e Coltan (Niobium and Tantalum).
e Copper.

e  Gallium.

e Gold.

®* Jron.

® Platinum.

® Silicon.

* Tin.

These raw materials come from a variety of
sources, from the Democratic Republic of the
Congo to Bolivia. Reports from reputed agen-
cies - such as UNICEF (the United Nations’
Children’s Agency) and Amnesty International
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- have revealed over the years that the suppli-
ers of the iPhone use child labour to extract
these minerals from the mines and that they
pay the miners starvation wages. Amnesty
International’s report showed, for instance, that
40,000 children work in very dangerous con-
ditions in mines in the Democratic Republic of
the Congo that extract raw materials. Death,
dismemberment, and long-term health prob-
lems are routine. The children, who work twelve
hours a day, carry heavy loads out of the deep
mines for $1 to $2 per day. Besides, child la-
bour is forced labour, with mining companies
well aware that the cost of bringing rare earth
minerals and crucial raw materials is so low
because militia groups force workers down the
mines by the barrel of the gun. This is now a
familiar sight in central Africa. These forms of
labour discipline bring essential elements and
minerals for the iPhone out of the earth and yet
are treated as the most disposable part of the
Global Commodity Chain.

Apple’s Supplier Apple belieyeg
Code of Conduct (up- all workers iy, our
SUpply chain

dated regularly, most
recently in 2019) says

ethG.serVe a fair ang
ical Workp/ace
Orkers must pe

treated vy
th
reUsl‘mosz‘ dig”/{“)/ aend
,OeCt/ anolA
Suppliers shall Pple

U,OhO/d Z'he h’ghest
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rights’ ards of human

unequivocally that:

These words seem to mean little to Apple and
to the subcontractors who source their raw

materials from places that are distant from the
imaginations of those who buy these phones.

The raw materials then enter manufacturing
units in at least thirty countries, from Europe to
China. Many iPhone components are manufac-
tured by factories in China. To get an idea of the
diversity of suppliers of manufactured compo-
nents, take a look at the origin of these parts of
the iPhone 5s and iPhone 6:
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Accelerometer: Bosch in Germany.
Invensense in the United States.

Audio Chipsets and Codec. Cirrus Logic

in the United States (outsourced for
manufacturing).

Baseband processor. Qualcomm in

the United States (outsourced for
manufacturing).

Batteries: Samsung in South Korea. Huizhou
Desay Battery in China.

Cameras: Sony in Japan. OmniVision in the
United States produces the front-facing
FaceTime camera chip but subcontracts
TMSC (in Taiwan) for manufacturing.
Chipsets and Processors: Samsung in South
Korea and TSMC in Taiwan. Alongside their
partner GlobalFoundries in the United
States.

Controller Chips. PMC Sierra and Broadcom
Corp in the United States (outsourced for
manufacturing).

Display. Japan Display and Sharp in Japan.

LG Display in South Korea.

DRAM. TSMC in Taiwan. SK Hynix in South
Korea.

eCompass. Alps Electric in Japan.
Fingerprint sensor authentication.
Authentec makes it in China but outsources
it to Taiwan for manufacturing.

Flash memory. Toshiba in Japan and
Samsung in South Korea.

Gyroscope. STMicroelectronics in France
and ltaly.

Inductor coils (audio). TDK in Japan.
Main Chassis Assembly. Foxconn and
Pegatron in China.

Mixed-signal chips (such as NFC). NXP in
Netherlands.

Plastic Constructions (for the iPhone 5c¢).
Hi-P and Green Point-Jabil in Singapore.
Radio Frequency Modules. Win
Semiconductors (module manufactur-
ers Avago and RF Micro Devices) in
Taiwan. Avago technologies and TriQuint



Semiconductor in the United States.
Qualcomm in the United States for LTE
connectivity.

® Screen and Glass (for the display). Corning
(Gorilla Glass) in the United States. GT
Advanced Technologies produces the sap-
phire crystals in the screens.

e Semiconductors. Texas Instruments,
Fairchild and Maxim Integrated in the
United States.

e Touch ID sensor. TSMC and Xintec in Taiwan.

® Touchscreen Controller. Broadcom
in the United States (outsourced for
manufacturing).

® Transmitter and Amplification Modules.
Skyworks and Qorvo in the United States
(outsourced for manufacturing).

Among these firms, the most significant is
Foxconn (Hon Hai Precision Industry), a manu-
facturing company from Taiwan. It generated an
annual revenue of $160 billion in 2017. About

1.3 million workers are on its payroll in China,
where it is the largest private-sector employ-
er in the country. Worldwide, only Walmart
and McDonald’s employ more workers than
Foxconn.

Scandals are routine at these manufacturing
plants. There is now a phenomenon known

as 'Foxconn Suicides’ because of a spate of
deaths by workers in protest of the low wages
and bad working conditions at Foxconn City in
Shenzhen, China. The Chinese media called this
the ‘suicide express’. Two Chinese academics
(Pun Ngai and Jenny Chan, 2012) studied the
phenomenon at Foxconn. In their searing re-
port, they quote several workers from a mobile
phone assembly plant:



We get yelled at all the time. It's very tough
around here. We're trapped in a concentration
camp of labour discipline - Foxconn manages us
through the principles of ‘obedience, obedience
and absolute obedience!” Must we sacrifice our
dignity as people for production efficiency?

To get a sense of the speed of the work, listen to this
worker’s description of ten seconds of her workday:

| take a motherboard from the line, scan the
logo, put it in an antistatic-electricity bag,
stick on a label, and place it on the line. Each
of these tasks takes two seconds. Every ten
seconds, | finish five tasks.

One worker told Brian Merchant (2017) that
1,700 iPhones pass through her hands every
day. She was in charge of wiping a special
polish on the phone’s display. She polishes
three screens a minute for twelve hours a day.
Other work - such as fastening chip boards
and assembling back covers - take a few min-
utes apiece. The pressure on the workers is

extraordinary.
21



From 2010 to 2012, Steve Jobs made consistent
claims of Apple’s awareness of the high suicide
rates at Foxconn (‘Foxconn suicides’) and that
the problem was under control - ‘'we are all over
this’, he announced regularly. The problem,
however, lingers. It cannot be measured by
the suicides alone. Low wages and bad work
conditions - including daily
humiliation - define the lives
of the workers. On several
occasions, up to 150 workers
went to the roof of a building
and threatened to jump. They
used the 'Foxconn suicide’ as
a bargaining tactic. That is the
level of the production pro-
cess for the iPhone.
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Part 2. A Marxist Analysis of the iPhone.

If you are outraged by what you have read so
far, then you can rest assured that you are a hu-
man being. No human being should be cavalier
about the working conditions that produce the
iPhone - whether in the mines of South America
and Africa or in the factories of East Asia.

But this Notebook goes further than outrage.
We are interested in looking at the production
of the iPhone - a commodity - through the
framework of a Marxist analysis. We are inter-
ested not in being angry at Apple and Foxconn
alone, but in being able to measure how much
workers are exploited to produce this commod-
ity. In other words, we are interested in measur-
ing the rate of exploitation.

The rate of exploitation is one of the most
important concepts in Marx's theory. This
measurement allows us to show how much the
worker contributes to the increase of value in
the production process. It shows that even if the
worker is paid more, by the special magic of
mechanisation and of efficient management of
the production process, the rate of exploitation
increases. The rate expresses quantitatively the
contradictory interests of the capitalists and of
the workers. There is a radical politics implicit in
the analysis of the rate of exploitation. It ena-
bles workers to see how much of the share of
the value produced is appropriated from them
by the capitalists, and to therefore make the
case for a different way to organise production
and to end exploitation.




To understand the rate of exploitation, we have

to first grasp what Marx means by the commod-
ity itself and what he means by value, a key term
in the Marxist system of economic thought.

What is a commodity? Marx begins his epic
work Capital (1867) with a discussion of the
commodity. A commodity’, he notes, ‘is an

object outside us, a thing that by its properties
satisfies human wants of some sort or another.
The nature of such wants, whether, for instance,
they spring from the stomach or from fancy,
makes no difference. Neither are we concerned
to know how the object satisfies these wants,
whether directly as a means of subsistence, or
indirectly as means of production’. The com-
modity is a useful object. But it is more than a
useful thing that serves a purpose to a consum-
er. Itis also something that can be sold - some-
thing that enables the person who has it made
to realise a profit. Inside the commodity, then, is
both use value and value.

The use value of the commodity is merely its
utility, something that is left to the consumer.
An iPhone is a good example, because it can
be used for many things: to make a phone call,
to watch a video, to use as a compass, to hold
onto when you are feeling awkward (or even to
improve your image).



- aIG

2

Use Value

4

Exchange
Value

The expression of the value of the commodity
(i.e. exchange value) is the price of the com-
modity. We are aware that there is a rich and
long debate amongst Marxists over the rela-
tionship between prices and the value of a
commodity. This debate is known as the trans-
formation problem - namely the problem of the
transformation of values to prices of produc-
tion. Nevertheless, for our iPhone example, we
believe that this level of concreteness need not
detain us. We are still able to capture something
significant. In the case of the iPhone X, the ex-
pression of its value is $999. The value is merely
what the commodity is able to command in

the market. But behind that price is a mass of
crystallised values, which can be grouped into
three parts of the total value: constant capital,
variable capital, and surplus value. These are
key concepts for Marxist analysis.



Constant capital.

Various raw materials are brought on to the
factory floor that are to be transformed by the
actions of labour and machines into commod-
ities. These raw materials - and other auxiliary
materials, including the instruments of labour
(machines, tools, etc.) - have already been
fashioned from nature elsewhere. Inside these
raw materials, which are not really ‘raw’ any
longer, is embodied labour. The values of the
various raw materials and instruments of labour
are quantitatively fixed in terms of their labour
content. This fixed amount of value is now
transferred to the newly produced commodities
in the process of production. Its value enters
into the new commodities. Karl Marx calls the
values of the raw materials and the instruments
of labour constant capital.

The constant capital for the iPhone includes
all of those minerals and metals that appear on

the assembly line as well as the depreciated
parts of machines that work those raw materials.
These are then collectively transformed into

the iPhone. In the process of transformation,
the minerals, metals, and machines do not

alter their value. Their value is preserved in the
iPhone. The value remains constant.

At the end of the process of production, the
total transferred value of those means of pro-
duction - the raw materials, the machines, the
buildings - cannot be more than what they
originally contained in themselves. Their value,
which remains constant, is preserved in the
iPhone.

Variable capital.

The capitalist firm makes an initial investment in
the production process:



® Wages and salaries for workers.

® Expenses on all non-human inputs, notably
tools, machinery, buildings, energy, and so
on.

The latter expense - the expense on all non-hu-
man inputs - is known as constant capital, as
explained above.

The former expense - the expense on wages
and salaries - is known as variable capital.

To simplify our calculation, we assume that all
workers are productive in the Marxist sense
(namely, that they produce surplus value and
do not merely distribute surplus value - as do
‘unproductive’ workers, such as those who are
involved in trade).

In the capitalist system, people are ‘free’ in two
ways. They are free from bondage and free to
starve. The freedom from bondage and from
the means to feed themselves forces people to

Constant
Capital

Variable
Capital




sell their capacity to labour to those with capital
(land or money). What the person sells is not
themselves (since they are free from bondage),
but they sell their labour power in exchange
for wages. The wages correspond to a certain
amount of money - representing a certain
amount of value - that is necessary to satisfy the
consumption needs of the workers.

Marx called labour power a peculiar commodi-
ty. Like other commodities, this one must have
two aspects - a use value and a value. Wages
are the exchange value of labour power,
whereas labour is the use value of labour pow-
er. This distinction between the use value of
labour power and the exchange value of labour
power is fundamental to a Marxist understand-
ing of surplus value and its production.

In a given working day, workers transform
their capacity to labour into an act of labour.
Their various skills are utilised to transform raw

materials and machines into commodities.

During the working day and given the condi-
tions of work, the total amount of value pro-
duced by the workers exceeds what is needed
for their own consumption and reproduction.
The value they require for their consumption
and reproduction - represented in wages - is
only a part of the value that they make during
the working day.

Workers produce more value than they are
paid in wages. This extra value is called

surplus value. If the management of labour
changes or if the machines work at a different
speed, then either more or less value is pro-
duced in a day, which means that the surplus
value can be increased (or decreased). The fact
that labour power - this peculiar commodity -
has the quality of producing an extra amount of
value than what is needed for its own reproduc-
tion makes it variable capital.



Surplus Value.

The various raw materials that are on the assem-
bly line, the machines, and the electricity that
help fashion the raw materials, would all be idle
without the necessary work of the labour power
put into the system by the workers. The workers
take the raw materials and the tools and shape
them into a commodity. It is the input of the
labour power that is crucial. Unlike any other
commodity, the labour power purchased from
the worker has to produce these new values.
When the workers tire, they go home and re-
produce their labour power to be sold again.

The workers sell their labour power for a set
amount of money. When they start to work on
the production of commodities, it takes them
only a fraction of their working day to make
enough commodities to cover their own wages.
Marx called that the necessary labour time. It
was ‘necessary’ because in different epochs and



in different countries it takes different amounts
of goods and services to reproduce the work-
er's depleted labour power. In some countries,
the standard of living is lower than that of
others, which means the necessary labour time
is also shorter. The remainder of the working
day - after the necessary labour time - is the
surplus labour time. It is the time that the
worker spends producing commodities that are
above and beyond the amount needed to be
produced to pay the wage bill of the worker.

Rate of Surplus Value.

Marx’s concept - the rate of exploitation - is
measured by using the categories of variable
capital and surplus value. Variable capital is
the share of the values produced in the pro-
cess of production that goes to the workers.
Surplus value, on the other hand, is the share
of the values that goes to the capitalist. The

ratio of surplus value to variable capital - or
s/v - can be seen as a quantitative expression
of the exploitation of workers, also called the
rate of surplus value.

Take a hypothetical commodity whose total
value is $1,000. The constant capital is worth
$500. That capital - raw material, tools and en-
ergy - goes into the process of production and
remerges in a different form but with the value
intact. There is no change in its value. The var-
iable capital - what the worker earns - is $250.
The surplus value - what the capitalist appro-
priates - is the amount of value created during
the surplus labour time, which in our example
happens to be $250.

The rate of exploitation is measured by s/v, or
the surplus value divided by the variable capi-
tal. The numbers for this hypothetical commod-
ity provide us with the following definitional
equation:



s/v=%$250/$250 = 100%.

7
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S=$250

C=$500

Total Value

 $1000

The rate of exploitation of labour here is 100%.
For every dollar that the worker earns, the capi-
talist appropriates surplus value of $1.

We now have the conceptual tools to meas-

ure the rate of exploitation of the workers who
produce the iPhone. It should be pointed out
that any attempt to empirically calculate Marx's
labour theory of value must necessarily make
assumptions that simplify reality. In our view,
however, these assumptions - such as that pric-
es reflect values - can be justified and that these
simplifications do not exaggerate the results
(Shaikh and Tonak, 1994).
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We begin with the sale price of the iPhone X

in the United States - $999. This amount, we
believe, roughly represents the total value
embodied in the commodity. In any commodity
produced in a capitalist production process, the
mass of embodied values contains three value

parts: constant capital, variable capital, and
surplus value. Therefore, we must estimate the
value of those segments of the total value of the
iPhone X.

Constant Capital. Data from Techlnsights gives
us a detailed and specific look at the prices of
components of both the iPhone XS Max and the
iPhone X.

The total component prices of these two mod-
els are respectively $453 and $395.44. The first
bar in the columns, however, includes the cost
of ‘test/assembly/supporting materials’. This
confuses the data for the analytical distinctions
made by Marx. ‘Test/Assembly’ belongs to the
variable capital, since, in both, labour power
must be purchased to do those jobs. However,
‘'supporting material’ is merely another part of
the raw materials and belongs to the constant
capital. To make matters simple, we exclude this
portion of the top item from our estimation of




the constant capital. Hence, the amounts that
roughly represent the constant capital would be
$428.50 ($453 - $24.50) and $370.89 ($395.44
-$24.55).

Drawing upon the iPhone X, we will consider
the amount for constant capital to be $370.89.

Variable Capital. The estimation of the vari-
able portion of the total value of the iPhone is
more problematic. We are faced with the secre-
tiveness of Apple, which does not release wage
data. Two additional problems of the data need
to be acknowledged. First, we do not have com-
plete information on the expenditure by Apple
for the initial research and design of the iPhone.
We believe that the initial research and design
labour costs can be ignored since these costs
have been spread out over different models of
the iPhone and the contribution of the research
and development cost is increasingly negligible
for the newer iPhones. Second, we do not have

clear data on the wage differentials between
workers who produce different components

of the iPhone in different countries. This wage
differential can be ignored because most of the
companies that produce components for the
iPhone are located in wage zones where this
differentiation is not substantial. In fact, since
we are estimating the wage bill based on the
manufacturing side and leaving out the extrac-
tion of raw materials, we are inflating rather than
deflating the wage bill.

We find these assumptions to be acceptable on
the grounds that our figure of variable capital
($24.55) is based on ‘test/assembly/supporting
materials’, which probably overestimates the
extent of productive labour used in the process
of making the iPhone X.

Total value of iPhone = $999.
Constant capital = $370.89.
Variable capital = $24.55.



What is the surplus value?

Surplus value = (total value) - (constant capital
+ variable capital).

$999 - ($370.89 + $24.55)
= $603.56.

Each time an iPhone X is sold for $999, Apple
receives $603.56 of surplus value in money
form.

What is the rate of exploitation?
s/v = 603.56/24.55 = 2458%.

The rate of exploitation is 2458%. This is 25
times the rate of exploitation that is gleaned
from Marx's examples in Capital, published in
1867. Workers who make iPhones in the 21st
century, in other words, are twenty-five times
more exploited than textile workers in England
in the 19th century.
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What does this number - 2458% - tell us? It tells
us that an infinitesimal part of the working day
is devoted to the value needed by the work-
ers as wages. The bulk of the day is spent by
the worker producing goods that enhance the
wealth of the capitalist. The higher the rate of
exploitation, the greater the enhancement of
the capital's wealth by the worker's labour.
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Appendix.

Kenneth L. Kraemer, Greg Linden and Jason
Dedrick (2011) analyse the geographical distri-
bution of the gross profits received by first-tier
suppliers of the iPhone 4. In their study, they break
down the cost of inputs into materials and labour.
From a non-Marxist perspective, they attempt to
identify approximate portions of surplus value
(gross profits), constant capital (materials), and
variable capital (labour) in the total value of the
iPhone 4.

Based on the data in this chart, we can do a back
of the envelope calculation to determine the rate
of exploitation of the iPhone 4.

e The approximate portion of surplus value
in the total value of the iPhone 4 is 73%
(Apple profits + non-Apple US profits + EU
profits + Taiwan profits + Japan profits + S.
Korea profits + Unidentified profits).

e The share of the total cost of materials is
21.9%.

Non-China labor

China labor 35% |
1.8% |
Materials
21.9%
cost of
Unidentified inputs
5.3%
profits
5. Korea
4.7%
Japan . h
0.5% e
Taiwan '
o EV. Y Non-Apple U.S
”””” + Non-Apple U.S.
1% 0 L-e—ooPE
) 2.4%



e The share of the total labour cost is 5.3%,
in which non-China based labour is 3.5%.
Assuming that a large portion of the
non-China labour cost represents the
salaries of managerial and supervisory
employees (unproductive workers, whose
salaries are paid out of the share of surplus
value), then we can legitimately consider
only 1.5% of that cost to be variable capital.
The total variable capital is the share of
the China-based labour (1.8%) and the
non-China based productive labour (1.5%).
The share of total variable capital in the
total value of the iPhone 4 is therefore 3.3%

e Given these figures, the rate of exploitation
of the iPhone 4 is 75/3.3 = 2273%.

This Notebook is based on an analysis by our
economist, E. Ahmet Tonak. An earlier version of
this analysis appeared as ‘iPhone é'daki sémdiri
orani?’ (Sendika.org, 30 November 2014).
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Summary

The rise of the gig economy in the Swedish labour market has lead to
several legal questions concerning labour law. This essay aims to discuss
one of these questions, namely how the traditional concepts of employee
and employer are holding up in the gig economy. The reason for this legal
issue is that the overall departure of the applicability of Swedish labour law
is a bilateral labour market with the employee enjoying a full-time
permanent employment. The gig economy however is based on a tri-party
arrangement with a platform connecting customers with workers. There are
no lasting relationships between the parties, since the work is temporary.
Therefore, the scope of Swedish labour law does not suit the work
arrangement of the gig economy very well. It follows that the workers of the
gig economy are at risk of falling outside of the personal scope of labour
law and therefore risk exclusion from labour law coverage all together. As it
is the workers in the gig economy are considered by the platforms to be
independent contractors. The platforms themselves are considered to be tech
companies without both employees and any employer responsibility towards
the workers, even though they often act as traditional employers. The essay
results in a discussion that the scope of labour law is based on normative
assumptions that make it difficult for those who are already in a weak
position to obtain labour law coverage. The concept of employee does not
exclude the workers per se but it follows a labour market where the gig
economy is not included. The concept of employer is based on the
contractual set-up as a the counterparty to an employment contract. As there
is clear contractual counterparty in the gig economy the platforms can thus
circumvent employer responsibility in their business. It will be up to the
courts to decide whether the concept of employer could entail that acting as

an employer could also mean having to shoulder employer responsibility.



Sammanfattning

Gig-ekonomins intdg pd den svenska arbetsmarknaden har vickt manga
arbetsrittsliga fradgor. Den hir uppsatsen behandlar en av de fragorna,
nédmligen hur de traditionella arbetstagar- och arbetsgivarbegreppen stér sig
inom ramen for gig-ekonomin. Att det uppkommer arbetsréttsliga problem
vid tilldmpningen av begreppen beror pa att den réttsliga utgdngspunkten for
arbetsrittens tillaimpningsomréde &r en bilateral arbetsmarknad dér
arbetstagaren har en heltidsanstillning som géller tillsvidare. Gig-ekonomin
utgar istdllet fran ett trepartsforhdllande med ett plattformsforetag som
formedlar kontakt mellan en kund och en arbetspresterande. Det finns inga
bestaende anstéllningsforhdllanden utan de uppstar i och med de enskilda
arbetstillfdllena. Upplagget far déarfor ingen sjdlvklar plats i den
arbetsrattsliga forestallningsvérlden. Det har lett till att de som arbetar inom
gig-ekonomin riskerar att hamna utanfor denna traditionella uppfattning om
arbetstagare och sdledes sakna arbetsrittsligt skydd. I nuldget ses gig-
arbetarna som uppdragstagare av plattformsforetagen. Plattformsforetagen
sjdlva ser som techforetag utan anstédllda och dirmed utan arbetsgivaransvar
trots att de ofta beter sig som traditionella arbetsgivare. Uppsatsens resultat
ar att de normativa forutsattningarna for arbetsrittens gransdragning
forsvarar for de som &r i en redan utsatt situation att kunna omfattas av
arbetsrittsligt skydd. Arbetstagarbegreppet utesluter alltsé inte gig-arbetarna
per definition men &r baserad pé en arbetsmarknad dér gig-ekonomin i
princip inte existerar. Arbetsgivarbegreppet har en kontraktuell
utgdngspunkt som har till funktion att peka ut arbetstagarens motpart i ett
anstillningsforhéllande. I och med gig-ekonomins upplédgg finns ingen
kontraktuell motpart och plattformsforetagen kan pa sa sitt undga att ta
arbetsrattsligt ansvar for sin verksamhet. Det blir upp till réttstillampningen
att bestimma om arbetsgivarbegreppet kan tolkas s att utférandet av

arbetsgivarfunktioner &r tillrackligt for att kunna utdéma arbetsgivaransvar.



Forkortningar

AD Arbetsdomstolen, Arbetsdomstolens domar
Ds Departementsserie

EU Europeiska unionen

HD Hogsta domstolen

ILO Internationella arbetsorganisationen

(International Labour Organisation)

LAS Lagen (1982:80) om anstdllningsskydd

LO Landsorganisationen i Sverige

MBL Lagen (1974:371) om medbestdmmande 1
arbetslivet

NJA Nytt juridiskt arkiv

SOU Statens offentliga utredningar



1. Inledning

1.1. Bakgrund

Forandringens vindar blaser pd den svenska arbetsmarknaden. Den senaste
tidens utveckling av informationsteknik har skapat en ny sorts arbetsform.
Genom ett enkelt klick kan vem som helst fa sina sopor sldngda eller mat
levererad mot betalning. Appen, eller plattformen, agerar formedlare mellan
privatpersoner och de som &r villiga att sélja sin arbetskraft.
Arbetstillfallena, eller ”giggen”, uppkommer péd kundernas efterfragan och
ar tillfalliga. De som arbetar inom gig-ekonomin betraktas inte som
anstdllda av plattformsforetagen, utan som en slags egenforetagare. De
omfattas darfor inte av de arbetsrittsliga réattigheter som kommer med en
anstéllning, som till exempel uppsdgningsskydd eller ritt till kollektivavtal.
Vem ska ta ansvar for den vixande arbetskdren? Récker de traditionella
begreppen arbetstagare och arbetsgivare till 1 praktiken nir

arbetsmarknadens parter byter skepnad?

1.2. Syfte och fragestallning

Mitt syfte med uppsatsen ar att undersoka det traditionella arbetstagar- och

arbetsgivarbegreppet inom ramen for gig-ekonomin. For att diskutera fragan

har jag stéllt upp foljande fragestéllningar:

1. Ar den arbetsrittsliga grinsdragningen utifrén arbetstagarbegreppet
anpassad till gig-ekonomin?

2. Kan plattformsforetagen i gig-ekonomin anses vara arbetsgivare?



1.3. Metod och material

Jag anvinder mig den traditionella rattsdogmatiska metoden gar ut pa att
utrona rattslaget i ett juridiskt omrdde genom utredning av rittskéllor som
ingér 1 rattskéllehierarkin, som praxis, lagstiftning och doktrin. Gig-
ekonomin dr ddremot ett i princip oreglerat omrade. Det saknas lagstiftning,
rattsfall och uttalanden i forarbeten som réttsdogmatikern kan anvénda sig
av 1 en utredning av réttsldget. Av den anledningen anvénder jag mig dven
av material som ligger utanfor réttskilleldran i utredningen av gig-
ekonomin, déribland utredningar fran ILO och LO. Jag kommer att anvdnda
mig av ett kritiskt perspektiv i uppsatsen, dér jag ifragasétter
partsbegreppens definitioner med utgangspunkt i gig-ekonomins
forutsattningar. Till min hjdlp att redogdra for det traditionella arbetstagar-
och arbetsgivarbegreppet kommer jag att anvinda mig av doktrin av
etablerade namn inom arbetsrétten sd som Axel Adlercreutz, Tore Sigeman
och Folke Schmidt samt Niklas Selberg vars doktorsavhandling behandlar
arbetsgivarbegreppet pd den moderna arbetsmarknaden. I undersdkningen
om gig-ekonomin anvander jag mig av ett nytt verk av Jeremias Prassl som
ar Associate Professor of Law hos University of Oxford. Prassl har ett
anglosaxiskt perspektiv i sitt skrivande och jag har dirfor anvént mig av
informationen om gig-ekonomin som presenteras och inte hans
arbetsrattsliga resonemang. Tva internationella rittsfall ndmns ocksa i
avsnittet om gig-ekonomin. De paverkar naturligtvis inte den réttsliga
situationen i Sverige men i1 avsaknad av svenska rittsfall ar det 4nda
intressant att se hur andra linders domstolar har bedomt gig-arbetarnas
rattsliga status. Jag kommer genomgaende i uppsatsen anvinda mig av ett
flertal olika statliga utredningar och departementsserier samt relevanta

rattsfall.



1.4. Avgransningar

Jag kommer analysera frigestillningarna utifrdn svensk rétt. EU-rétten &r
gillande ritt 1 Sverige och unionsrittslig lagstiftning har stor inverkan pa
svensk arbetsritt. [ och med uppsatsens begriansade utrymme har jag dnda
valt att inte behandla den eller det uppkommande direktivet om tydliga och
forutsigbara arbetsvillkor 1 Europeiska unionen. Arbetstagar- och
arbetsgivarbegreppet ar inte allokerade inom arbetsritten och anvénds inom
ménga olika rattsomraden, till exempel skatterétten och skadestandsrétten.
Uppsatsen kommer dock att fokusera pa begreppen som de kommer till
uttryck inom kdrngruppen av arbetsrittslig lagstiftning, vilket omfattar till
exempel LAS (1982:80), MBL (1976:580) och semesterlagen (1977:480).1
Jag kommer att tala om begreppen, arbetsformerna och plattformsforetagen
inom gig-ekonomin pé ett dvergripande plan snarare dn pa detaljniva. Det
finns darfor inte mycket utrymme 1 uppsatsen for intrikata arbetsréttsliga
resonemang utifran enskilda fall, utan diskussionen som fors 4r mer at det

principiella hallet.

1.5. Disposition

Efter inledningen tar uppsatsen sin borjan i en utredning av arbetstagar- och
arbetsgivarbegreppen samt begreppen uppdragstagare, jimstéllda
uppdragstagare och falska egenanstillningar. Avsnittet berdr ocksa den
traditionella arbetsmarknaden som arbetsritten bygger pa. Den uppmaélade
bilden av arbetsmarknaden och dess parter ldgger grunden for hur den den
nya arbetsmarknaden och gig-ekonomin samt arbetsformerna som
forekommer dér kan uppfattas arbetsréttsligt. Gig-ekonomin och dess
arbetsformer kommer att behandlas i avsnitt tre. [ uppsatsens sista del

kommer jag att fora en diskussion om hur plattformsforetagen kan uppfattas

I Sigeman (1994) s. 36.



arbetsrittsligt och om ansvaret for den vixande arbetskaren skulle kunna
laggas pd dem. Jag kommer dessutom diskutera hur den arbetsréttsliga
gransdragningsmetoden utifran arbetstagarbegreppet star sig i gig-

ekonomin.

1.6. Forskningslage

Arbetstagarbegreppet ar ett vildokumenterat omrade inom arbetsrétten dér i
synnerhet Axel Adlercreutz genomarbetade verk Arbetstagarbegreppet fran
1964 édr fundamental. Arbetsgivarbegreppet ér inte oreglerat, men saknar
samma genomgéende forskning och behandlas i stor utstrickning som
motparten till arbetstagaren snarare dn ett begrepp i sin egen ritt.2 Tre
grundléggande verk om arbetsgivarbegreppet har utgivits pa
forskningsomradet. Det dr The Concept of the Employer av Jeremias Prassl,
utgiven 2015, Arbeidsgiverbegrepet - En analyse av grunnlaget for
arbeidsgiverforpliktelser av Jenum Hotvedt, utgiven 2016, och
Arbetsgivarbegreppet och arbetsrittsligt ansvar 1 komplexa

arbetsorganisationer av Niklas Selberg, utgiven 2017.

2 Se Prassl (2015) s. 1—2 och Selberg (2017) s. 48.
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2. Den svenska

arbetsmarknaden

2.1. Anstallningsavtalet

Arbetsritten tar avstamp i det faktum att det finns tva parter pa
arbetsmarknaden. Det dr den som séljer sin arbetskraft och den som koper
den. I ett anstéllningsforhdllande bendmns dessa arbetstagare och
arbetsgivare. Forhallandet kallas for anstéllningsavtal eller tjansteavtal och
ar grundldggande for att bestimma arbetsréttens tilldimpningsomrade.3
Avtalet innebdr att arbetstagaren ger upp en del av sin frihet och stéller sig
helt och héller till arbetstagarens forfogande i1 utbyte mot 16n.4
Anstéllningsavtalet dr vidare ett uttryck for arbetsforhallandets frivillighet.
Inga formkrav finns, utan ett avtal mellan arbetstagare och arbetsgivare kan
lika gérna vara muntligt eller uppkommit efter konkluderande handlande.> I
avtalets natur ligger en fundamental obalans ifrdga om maktposition, dar
den ene utdvar makt mot den andre.® Arbetstagaren anses vara den svagare
parten i socialt och ekonomiskt hinseende. Arbetsrittens roll blir séledes att
jdmna ut obalansen genom att tillforsékra arbetstagaren grundldggande

trygghet och vissa forméner.”

3 Adlercreutz (1964) s. 7 och Schmidt (1966) s. 65.
4 Kallstrom (1999) s. 158.

5 SOU 1994:141 s. 71.

6 Selberg (2017) s. 466—67.

7 Sigeman och Sjodin (2017) s. 15.



2.1.1. Arbetsrattens gransdragning

Arbetsrittsliga regler dr inte alltid tillimpbara nédr nagon utfor arbete. I vissa
situationer dger kop av arbete rum utanfor ett anstdllningsforhallande. I det
fallet kallas forhéllandet i regel for uppdragsavtal dér parterna utgérs av en
uppdragstagare och en uppdragsgivare.8 En uppdragstagare omfattas inte av
arbetsratten likt en arbetstagare, utan avtalet hanfors snarare till
kontraktsrittens omrade.® Anledningen &r att uppdragstagaren anses ha en
mer oberoende forhandlingsposition till skillnad frdn den svaga

arbetstagarparten. 10

Grénsdragningen mellan anstéillning och uppdrag utgdr alltsd arbetsrittens
yttre perimeter. Den arbetspresterandes stdllning som arbetstagare eller
uppdragstagare ar avgorande for vilka rittigheter inom arbetsrétten den
enskilde kan gora ansprék pa. En arbetstagare har bland annat rétt till
semesterforméner enligt semesterlagen och anstéllningsskydd enligt LAS.
MBL har daremot ett generellt tillimpningsomrade och giller dven
jamstéllda uppdragstagare.!! Lagarna ér tvingande till arbetstagarens formén

och kan endast inskrinkas i kollektivavtal.

2.1.2. Den svenska modellen

Sett ur internationell synpunkt utmérker sig arbetsmarknaden i Sverige i och
med att den ar till stor del sjilvreglerad.!2 Traditionellt dr det
arbetsmarknadens parter som sinsemellan avtalar om arbetsmarknadens

villkor och andra arbetsrittsliga frdgor i kollektivavtal. Den svenska

8 Sigeman (1991) s. 31.

9 Adlercreutz och Mulder (2007) s. 15.

10 Sigeman och Sjodin (2017) s. 15. Begreppet uppdragstagare behandlas ndrmare i avsnitt 2.2.1.
11 Begreppet jamstilld uppdragstagare behandlas ndrmare i avsnitt 2.2.2.

12 Rénmar (2004) s. 160.



modellen préglas av hog facklig organisationsgrad och ldngtgdende
tackningsvidd for kollektivavtal. Fackforeningarna dr organiserade utifran
sektorer och forbunden &dr knutna till centralorganisationer. Utmérkande for
den svenska modellen dr dven en hog organisationsgrad for arbetsgivaren.
Samarbetet mellan arbetsmarknadens parter dr valutvecklat och
viletablerat.!3 Lagstiftaren far en underordnad roll och Sverige saknar
exempelvis lagstadgade minimiloner. Mycket av det som i andra ldnder
stadgas genom lagstiftning regleras i kollektivavtal i Sverige.!4 Parternas
skyldigheter och rittigheter i anstéllningsavtalet kommer séledes frdn
kollektivavtal och fran lagstiftning samt det personliga avtalet.!> For att 16sa
tvister och svara pa arbetsrittsliga sporsmal vinder sig parterna till AD.16
och med lagstiftarens laga aktivitetsgrad fors réttsutvecklingen framét
framst 1 AD:s domar och 1 6verenskommelser mellan arbetsmarknadens

parter.

2.2. Arbetstagarbegreppet

Arbetstagare r ett réttsligt begrepp som utndmner den som kan gora
ansprak pa arbetsrittsligt skydd gentemot en motpart. Det anger
tillimpningsomréde for de lagar den enskilde kan aktivera till sin forman.
Arbetstagarbegreppet dr 1 hdgsta grad ett relationellt begrepp 1 och med att
den forutsitter en motpart som kan béra ansvaret for arbetstagarens

rattigheter. !’

Trots att svensk arbetsrittslig lagstiftning utgar ifran arbetstagarbegreppet

saknas det en lagstadgad definition av arbetstagare. Inneborden forutsitts

13 Palm (2018) s. 11.
14 Kallstrom (1999) s. 165.

15 Adlercreutz och Mulder (2007) s. 15.
16 Schmidt (1972) s. 227.

17 Adlercreutz (1964) s. 15—16.
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vara kédnd for den som lédser lagtexten. Det har ldmnats till
rattstillimpningen att utveckla begreppet.!® Tanken bakom éar att inneboérden
av en arbetstagare ska utvecklas 1 takt med en dynamisk arbetsmarknad. 19
Ett lagstadgat arbetstagarbegrepp skulle sannolikt foraldras fort och oavsett
hur detaljrikt och omféngsrik definitionen skulle goras dr risken stor att det
inte skulle gora komplexiteten réttvisa.2® Det dynamiska
arbetstagarbegreppet leder till att definitionen blir diffus och of6rutsdgbar
men kan motsvara de sociala behoven béttre dn ett statiskt sddant.2!
Tillsammans med végledande uttalanden och rittssammanfattningar 1
forarbeten och doktrin, dr det alltsa i praxis som definitionen for

arbetstagare kan hittas.22

Utgéngspunkten &r att arbetstagarbegreppet ér tvingande och att parterna
inte sjilva ska kunna bestimma den rittsliga klassificeringen av avtalet.2
Oavsett hur arbetsforhéllandet dr beskrivet 1 avtalet kan alltsa den
arbetspresterande beroende pé den faktiska situationen gora ansprak pa
arbetsrittsliga skyddsregler. Att arbetstagarbegreppet ar tvingande framgar
ocksa da vissa ekonomiska forméner betalas ut av annan @n arbetsgivaren.
Dit hor socialforsdkringsrétt och 16netagargaranti. Om det var helt upp till
parterna om den arbetspresterande skulle anses som arbetstagare hade man
ocksé bundit staten som tredje part till avtalet.2 Till syvende och sist dr det
domstolen som avgor vem som ska betraktas som arbetstagare. Den
beddmning som redogdrs for nedan &r alltsa den som domstolen gor i en

tvist.

18 Kallstrom (1999) s. 157.

19 Adlercreutz (1964) s. 217.

20 SOU 1961:57 s. 209.
21 Adlercreutz (1964) s. 15.

280U 1975:1 s. 693.

23 Ds 2002:56, s. 112.

24 Adlercreutz och Mulder (2017) s. 299.

11



Det grundldggande tillvigagingssdttet om hur en arbetstagare ska definieras
civilrittsligt sdg dagens ljus i rittsfallet NJA 1949 s. 768. Dar slog HD fast
att, istéllet for en bedomning dér innehéllet 1 anstdllningsavtalet var
avgorande, skulle en helhetsbeddmning goras utifrén objektiva kriterier i det
enskilda fallet. Det skulle ocksa gora det svart for en huvudman att kringgé
definitionen for att undvika arbetsrittsligt ansvar.25 Sedan NJA 1949 s. 768
har det funnits ett uttalat mal att ett enhetligt civilrattsligt
arbetstagarbegrepp ska finnas i svensk rétt och som ska gélla 1 sévil
arbetsritt som i socialforsdkringsritt och skatterdtt. Det har visat sig svart att
realisera eftersom de olika lagstiftningsomradena inte nddvandigtvis syftar

till att tillgodose samma intressen. 2

Bedomningen om huruvida ndgon ska klassas som arbetstagare ska ta sin

utgdngspunkt ifrén ett antal objektiva kriterier. Foljande faktorer har

sammanstéllts 1 doktrin och forarbeten och anvénds av domstolar 1 sin

bedomning huruvida det dr frdga om ett arbetstagar- och

arbetsgivarforhdllande:2’

1. Den arbetspresterande har att personligen utfora arbetet &ven om det inte
framgar uttryckligen 1 avtalet.

2. Den arbetspresterande har faktiskt eller sa gott som helt sjalv utfort
arbetet.

3. Den arbetspresterande ska sté till forfogande till uppgifter som kommer
efterhand.

4. Forhéllandet den arbetspresterande och arbetsgivaren emellan ska vara av
varaktig karaktér.

5. Den arbetspresterande &r forhindrad att utfora liknande arbete at nagon

annan.

25 Adlercreutz och Mulder (2007) s. 40.
26 Kent Kéllstrom (1999) s. 162.

27 Sigeman (1991) s. 33.
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6. Huvudmannen utdvar arbetsledning gillande arbetets utférande, arbetstid
och arbetsplats.

7. Révaror, maskiner och redskap tillhandahalls av huvudmannen.

8. Den arbetspresterande far ersittning for direkta utligg.

9. Den arbetspresterande erhdller en garanterad ersdttning.

10. Den arbetspresterande dr 1 ekonomiskt och socialt hdnseende jamstalld

med en arbetstagare. 28

Ingen av kriterierna dr ensamt avgérande for huruvida en person ska
bedomas vara en arbetstagare, utan de sakliga omstédndigheterna ovan lyder
under en dverviktsprincip.22 De kan ses som réttsfakta som uttrycker att ett
rattsforhallande dr for handen.39 I tveksamma fall har det uttalats i
forarbeten att i och med att arbetstagarbegreppet ska ha en vid inneb6rd

borde rittstillimpningen doma till den arbetspresterandes forman.3!

2.2.1. Uppdragstagare

Utanfor arbetsréttens tillimpningsomrade befinner sig uppdragstagarna.
Uppdragsavtalet hidnfor sig till tanken om ett liberalt samhélle med
sjalvstindiga yrkesutovare. Genom att inte st i ett exklusivt forhallande till
uppdragsgivaren och erbjuda sina tjanster till flera parter kan
uppdragstagaren behalla sin sjdlvstdndighet och utveckla sin yrkesmissiga
fardighet. Avtalet kdnnetecknas av att uppdragstagarna utfor en specifik
uppgift. Pa sa sitt anses inte konstndren med uppdrag att mala ett portratt
eller advokaten som forsvarar en klient som en arbetstagare gentemot

huvudmannen. Istéllet stiller de sin kunskap och formaga till forfogande &t

28 Se bland annat SOU 1975:1 s. 722 {f., Adlercreutz (1964) s. 228 {f., Schmidt (1966) s. 72 ff.
29 Adlercreutz (1964) s. 217.
30 Adlercreutz (1964) s. 16.

31 Se Adlercreutz och Mulder (2007) s. 42 och prop. 1975/76:105 bilaga 1 s. 309 och 324.
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uppdragsgivaren under en begriansad omfattning och tid.32 Uppdragstagaren
befinner sig i ett slags motsatsforhallande till arbetstagaren. Darfor kan man
anvénda kriterierna som rdknades upp 1 avsnitt 2.2 for att tvirtom komma
fram till att det foreligger ett uppdragsforhallande mellan den

arbetspresterande och huvudmannen.33

2.2.2. Jamstallda uppdragstagare

Att kontraktera en uppdragstagare ér ett effektivt sdtt for huvudmannen att
halla nere kostnaderna och det har blivit allt vanligare sétt att organisera sin
arbetskraft pa arbetsmarknaden. I verkligheten &r det diremot inte ovanligt
att uppdragstagaren endast har en uppdragsgivare och arbetar under
forhéallanden som snarare liknar ett anstéllningsforhallande.34 De omfattas i
regel inte av arbetstagarbegreppet, men har 4nda haft en sé pass liknande
stallning ekonomiskt och socialt att de till viss del ansetts vara skyddsvérda
enligt lagstiftaren.3> Den kallas for jimstéillda uppdragstagare, eller
beroende uppdragstagare, och faller alltsd utanfor arbetsréttens
gransdragning men omfattas likvdl av MBL.36 Den har darfor samma rétt
som en arbetstagare att organisera sig fackligt och ingd kollektivavtal.
Grinsdragningen mellan uppdragstagare och jimstallda uppdragstagare ska
goras i en helhetsbedomning utifran samtliga foreliggande omsténdigheter.
Dir inrdknas den arbetspresterandes sociala och ekonomiska stéillning,
huruvida uppdragsgivaren utdvar inflytande och kontroll 6ver
uppdragstagarens verksamhet och vilken grad av bundenhet denne har till

uppdragstagaren.3’

32 Kallstrom (1999) s. 157-160.
3 Ds 2002:56, s. 117.

34 Thornquist (2015) s. 411.

3 S0U 1975:1, s. 725.

36Se 1§ 2st MBL.

37 Prop. 1975/76:105 bil. 1, s. 168—169.
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2.2.3. Falska egenanstallningar

Genom att bendmna de arbetspresterande som uppdragstagare kan
huvudmannen kringga arbetsrittslig lagstiftning, kollektivavtal och sociala
avgifter. Om syftet med upplégget ar att dolja ett arbetstagar- och
arbetsgivarforhallande kan det istéllet for jamstillda uppdragstagare vara
fraga om falska egenanstéllningar. En arbetstagare kan tvingas flytta dver
till egenforetagande for att fa behdlla eller fa arbete samtidigt som
arbetsgivaren overfor risker, kostnader och ansvar pd den enskilde.
Mainniskor med en redan utsatt stillning pa arbetsmarknaden, till exempel
migrantarbetare, dr dverrepresenterade bland bade jimstéllda

uppdragstagare och de som har falska egenanstéllningar.38

2.3. Arbetsgivarbegreppet

Arbetsgivarbegreppet fungerar till stor del som en spegelbild av
arbetstagarbegreppet. Ar den arbetspresterande att ses som en arbetstagare
ar dess fysiska eller juridiska motpart i anstillningsavtalet att ses som
dennes arbetsgivare.3? Arbetsgivaren dr alltsd arbetstagarens motpart i
anstillningsforhdllandet. 40 Begreppet har sdledes ingen funktion eller
sjalvstindig innebord 1 sin egen ritt och existerar inte forutom 1 ett rittsligt
sammanhang.4! Sammanfattningsvis dr den kontraktuella utgangspunkten

att arbetsgivaren forekommer som part i anstillningsavtalet.

38 Thornquist (2015) s. 412-416.

39°SOU 2005:105 s. 154.

40AD 1984 s. 141.

41 Selberg (2017) s. 18.
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Traditionellt sett dligger det arbetsgivaren att utdva vissa
arbetsgivarfunktioner. En saddan funktion &r att leda och fordela arbetet i
enlighet med arbetstagarsidans medbestimmanderitt enligt MBL, dér
arbetstagaren har korresponderande lydnadsplikt i forhallande till
arbetsgivarens ledningsratt.4?> Arbetsgivaren har ocksé befogenhet att besluta
1 frigor som ligger inom forhdllandet mellan arbetsgivaren och
arbetstagaren.43 Gentemot sin arbetskraft uppkommer dven en rad
skyldigheter for arbetsgivaren. Detta skyddsansvar innefattar bland annat
ansvar for arbetsmiljon pé arbetsstillet, anstéllningsskydd enligt LAS, att
forhandla med fackforbund enligt MBL samt en skyldighet att betala ut
semester enligt semesterlagen. Arbetsgivaren ér dven skyldig att betala in
sociala avgifter. Den kontraktuella utgdngspunken i anstillningsavtalet &r att
skyddsansvaret placeras pa den part som dven bér affarsrisken och kan

tillgodordkna sig den forviantade rorelsevinsten.*4

Arbetsgivarbegreppet som beskrivs ovan forutsitter en tvépartsrelation, dir
arbetstagarens kontraktuella motpart 4r densamma som utdvar
arbetsgivarfunktioner och dr bérare av skyddsansvaret. Det dr en nedirvd
forestillning av en arbetsgivare som hédrstammar fran industrisamhéllets
traditionella arbetsmarknad. Med ett stadigt framvidxande av
bemanningsforetag, plattformsforetag och andra komplexa
foretagsorganisationer dr det ddremot langt ifrén alltid som det dr fraga om
ett bilateralt anstéllningsforhallande i verkligheten. Den kontraktuella
arbetsgivaren ér inte nodvéndigtvis den som utfor de typiska
arbetsgivarfunktionerna. D4 kan det bli svérare att avgdra vem arbetstagaren

ska rikta sina krav gentemot och vem som bér ett arbetsgivaransvar.4

42 Se Schmidt (1994) s. 211 och 224.

43 AD 2003 nr 18.

44 Selberg (2017) s. 467.

45 Selberg (2017) s. 51-52.
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Arbetsgivarbegreppet kan alltsd brytas upp i dels den kontraktuella
arbetsgivaren och dels den part som utfor traditionella arbetsgivaruppgifter.
Att uppfylla den ena rollen behdver inte innebéra att det andra ar for
handen. Fragan blir vem som rimligen ska aldggas arbetsgivaransvar
gentemot arbetstagarna i den situationen. Den fragan ér i rddande réttslige
utan tydligt svar och det kommer behdvas vidare viagledning fran
rattstilldmpningen for att underlétta utdomande av arbetsgivaransvar i mer

komplexa arbetsorganisationer.
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3. Gig-ekonomin

3.1. Bakgrund

Gig-ekonomin kan sta 1 bjart kontrast till hur man tidigare uppfattat
arbetsmarknaden. De forestillningar som finns idag finns om
arbetsmarknadens parter och de traditionella anstdllningsformerna
hirstammar fran arbetsrittens framfart under mellan- och efterkrigstidens
fordistiska industrisamhille. Arbetsmarknaden kénnetecknades av
industriell massproduktion av varor pa 1opande band. En typisk arbetstagare
under den fordistiska ekonomin var en tillsvidareanstilld heltidsarbetande
vit manlig industriarbetare tydligt underordnad sin arbetsgivare. Den tidens
uppfattning av en typisk anstédllningsform lever kvar trots en pd manga satt
fordndrad arbetsmarknad.46 En traditionell anstillning definieras idag
typiskt som en heltidsanstéllning som géller tillsvidare pa en arbetsplats som
tillhor arbetsgivaren och vars anstillningsvillkor bestims kollektivt 1 ett
kollektivavtal. Arbetstagaren har en tydlig underordnad stillning gentemot
sin arbetsgivare i utbyte mot 16n, en plats i vélfairdssamhéllet och

arbetsrattsligt skydd.4’

Som en motpol till typiska anstillningsformer star det som kallas atypiska
anstéllningsformer. Under 1970- och 1980-talen vixte tjanstesektorn och i
sin tur minskade industrisektorn. Antalet atypiska anstéllningsformer 6kade
pa den svenska arbetsmarknaden. Begreppet atypiska anstidllningsformer
omfattar i princip alla sddana som avviker frédn den traditionella
anstillningsformen. Hit réknas till exempel visstidsanstéllningar,

bemanningsanstillda, egenanstillda eller 1 6vrigt att arbeta fOr ett foretag

46 Thornquist (2015) s. 415.

47 Numhauser-Henning (1993) s. 256 och Ds 2002:56, s. 87-88.
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som saknar kollektivavtal.*8 Till de mer extrema arbetsformerna bland
atypiska anstéllningar hor falska egenanstéllningar och “’zero hour”-

kontrakt, vilket dr behovsanstéllningar utan garanterad arbetstid. 49

3.1.1. En forandrad arbetsmarknad

Dagens arbetsmarknad, den ibland kallade "nya ekonomin” kénnetecknas,
till skillnad fran den fordistiska ekonomin, av flexibla produktionsprocesser
som satter var bild av den bilaterala arbetsmarknaden ur spel. Istillet for de
stabila relationella begrepp som kéinns igen i de traditionella
anstéllningsformerna forflyktigas och stindigt omforhandlas relationen
mellan parterna.’? Istillet for klassiska tvépartsrelationer och traditionella
anstdllningar &r ett fragmenterat arbetsliv med komplexa
foretagsorganisationer typiskt for den nya ekonomin.s! Nagra av de
starkaste trenderna som syns pa den nya arbetsmarknaden dr extrem
flexibilitet, forflyttning av risker och instabil inkomst. Det, som De Stefano
lyfter fram i sin rapport for ILO, kénnetecknar dven gig-ekonomin.>?2
Framvéxten av den nya arbetsmarknaden har mojliggjorts av framgangar
inom informationsteknik med 6kad digitalisering och mekanisering, men

aven av politiska beslut och 6kad internationell konkurrens.>3

48 Numhauser-Henning (1993) s. 256.

49 Palm (2018) s. 37. Termen uppdragstagare beskrivs i avsnitt 2.2.1.

50 Adkins (2005) s. 111-130.

31 Selberg (2017) s. 31-33.
52 De Stefano (2016) s. 6.

33 Palm (2018) s. 33-34.
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3.1.2. Gig-ekonomins upplagg

Gig-ekonomin utgar frén ett trepartsforhallande. Det bestar av den
arbetspresterande, den person som tillgodogor sig arbetet och
plattformsforetaget, ofta i form av en app, som kopplar ithop de andra tvd
parterna. Den arbetspresterande och plattformsforetaget kallas inte for
arbetsgivare eller arbetstagare. Istillet beskrivs foretagen som
“matchmakers” och den arbetspresterande som individuella leverantdrer
eller entreprendrer.>* Resultatet av sprakbruket blir en bild av att gig-
ekonomin utgdr en ny och unik foreteelse som existerar som en parallell
dimension till arbetsmarknaden. Inte heller arbetet kallas for arbete utan for
”gigs” eller tasks”, vilket tar sikte pa arbetets tillfdlliga och korta natur.3>
Aven sjilva uttrycket ”gig-ekonomi” ger stdd 4t bilden att det inte 4r arbete
som utfors. Teknologin bakom, snarare &n arbetsinsatsen, dr det centrala i
affarsidén som lyfts fram.3¢ Det sittet att omformulera traditionella
arbetsrittsliga begrepp ér ett karaktéristiskt drag for gig-ekonomin. Det gar
aven 1 linje med andra trender pa den nya arbetsmarknaden, ndmligen att
ateruppfinna relationerna mellan parterna och den arbetspresterandes

relation till sitt eget arbete.>’

3.1.3. Gig-ekonomin i Sverige

Eftersom gig-ekonomin &r ett oreglerat omrdde och dé forskning till stor del
saknas réder olika forestdllningar om vad som ska rdknas som arbete i gig-
ekonomin samt hur mycket en person bor arbeta for att anses vara en del av

gig-ekonomin.>8 Av den anledningen finns det olika siffror att tillga och det

>4 Prassl (2018) s. 4 och Selberg (2017) s. 44.

55 De Stefano (2016) s. 6.

36 Prassl (2018) s. 5.

57 Adkins (2005) s. 125.

>8 Prassl (2018) s. 16—18.
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ar latt for den som vill att hitta statistik som passar dennes syfte. Det finns
dérfor anledning att forhalla sig forsiktig till statistiken som finns. Enligt en
brittisk enkdtundersdkning som omfattar Sverige har 12 % i aldrarna 16—
65 ar nagon gang utfort gig-arbete, vilket motsvarar cirka 700.000
ménniskor. 3—4 % uppgav att de utfor gig-arbete ndgon ging i ménaden.
Ungefar en fjdrdedel av de svarande uppgav att gig-arbetet var deras
huvudsakliga inkomstkalla.59 Det visar pd att det finns en hel del manniskor
1 Sverige som &r ekonomiskt beroende av sitt arbete inom gig-ekonomin,
dven om det dr svart att sla fast ett sidkert antal. Vad som dédremot med
sdkerhet kan sdgas ar att gig-ekonomin har védxt exponentiellt de senaste

aren och att utvecklingen inte visar nagot tecken pé att sakta ner.60

3.2. De nya arbetsformerna

Arbetsformerna 1 gig-ekonomin kan delas in 1 tva grupper: “crowdwork”
och ”work on-demand via apps”. Crowdwork tar sikte pa arbete som utfors
genom online-plattformar. Gig-arbetaren kan séledes arbeta ndr som helst
och var som helst, och &t kunder som kan befinna sig éver hela virlden.
Arbetsuppgifterna som utfors varierar. Ofta &r det fraga om sma uppgifter,
sa kallade “microtasks”, som dr monotona och enkla till sin natur.6! Nagra
exempel pa sddana arbetsuppgifter dr dversittning, programmering och
bokforing. I viss mén kan crowd work innebdra mer hogkvalificerat arbete,
dér hogutbildade minniskor inom till exempel IT, grafisk design och
journalistik kan anvénda sig av plattformarna for att hitta arbete.62 Kund och
arbetspresterande behdver inte motas eller ha ndgon vidare kontakt efter

“gigget” dr utfort. Work on-demand via apps gar istéillet ut pa att den

59 Huws, Spencer och Joyce (2016) s. 21-51.

60 Prassl (2018) s. 17—18.
61 De Stefano (2016) s. 2.

62 Palm (2018) s. 40.
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arbetspresterande utfor mer traditionella arbetsuppgifter som normalt utfors
av arbetstagare, i form av exempelvis transport och stidning.
Arbetstillfdllena férmedlas till den arbetspresterande genom en digital
plattform som typiskt har en roll i att vélja ut arbetsstyrkan och som
garanterar kunden en minimistandard av arbetet som utfors. Till skillnad
frdn crowdwork &r arbetsformen knuten till sin omedelbara omgivning
eftersom den arbetspresterandes fysiska nirvaro krévs.63 Work on-demand

via apps inkluderar till exempel foretagen Uber och Hungrig.se.

Gemensamt for arbetsformerna ér att de ar av tillfdllig natur. Gig-ekonomin
har mojliggjort ett "hire-and-fire”-tinkande dér huvudmannen kan anstélla
en person for att utfora en sdrskild uppgift och sedan gora sig av med den
arbetspresterande sé fort uppgiften dr fardig. De som utfor arbetsuppgifterna
anses inte vara anstillda av plattformarna. Istillet ses de i de allra flesta
fallen som uppdragstagare av plattformsforetagen.64 Situationen for samtliga
arbetande inom gig-ekonomin kédnnetecknas siledes av stor osdkerhet och
instabilitet.o> Bdde crowdwork och work on-demand via apps mojliggors av
IT, plattformarna foljer ssmma monster i form av formedling och
arbetsformerna kidnnetecknas av i princip samma risker.66 Av den
anledningen kommer jag inte att gora skillnad mellan gig-ekonomins
arbetsformer i uppsatsen om det inte uttryckligen framkommer i texten att

det dr den ena av arbetsformerna som asyftas.

3.2.1. Flexibilitet

Gig-ekonomin kénnetecknas ocksé av en stor flexibilitet for den

arbetspresterande. Gig-arbetaren uppréttar sitt eget schema och bestimmer

63 De Stefano (2016) s. 3.

64 De Stefano (2016) s. 12.
65 Palm (2018) s. 6.

66 De Stefano (2016) s. 3.
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sjalv Over sin arbetstid. Gransdragningen mellan fritid och arbetstid blir
dérfor suddig ndr varje timme &r en potentiell arbetstimme. P4 detta vis
kapitaliseras den tid som annars inte hade gett ndgon ekonomisk avkastning.
Det kan ta sig uttryck till exempel genom att ge nagon skjuts pé végen till
och fran jobbet.¢” Flexibiliteten medfor ocksa arbetsmojligheter for sddana
som annars inte har naturlig tillgéng till arbetsmarknaden, exempelvis
hemmasittande ménniskor med olika funktionsnedsattningar. I verkligheten
satter emellertid plattformsforetagens organisation olika ramar for de
arbetspresterande flexibilitet. I manga fall maste gig-arbetaren acceptera ett
visst antal uppdrag for att fa vara kvar hos foretaget. Erséttningarna ar ofta
sa laga att de arbetspresterande maste arbeta langa timmar for att kunna
tjdna pd det. Utifran hur plattformsforetagens uppldgg édr utformade kan gig-
arbetaren i regel inte ta med sig sitt arbetsbetyg och maste pa sé vis som
borja om fran borjan om de skulle vilja byta plattform. Systemet forsvarar
pa sa vis det for de arbetspresterande att ha flera eller byta uppdragsgivare.68
Dessutom &r kundernas efterfrdgan ofta allokerade till specifika tider pa
dagen som i realiteten sitter grianser for gig-arbetarens egenbestimmande av
arbetstid.® Gig-arbetarna bir sjédlva risken for bristande efterfragan. Finns
inga kunder fér de inte heller betalt. Sadana risken brukar traditionellt aligga
ett foretag och inte deras anstéllda som dnda fér sin 16n utbetald.”0 Inom
crowdwork blir fenomenet extra kinsligt da plattformarnas globala rackvidd
innebdr ihopparning mellan olika tidszoner. Gig-arbetare i asiatiska och
afrikanska lander maste anpassa sig till vésterldndska foretags
forutséttningar vilket kan leda till obekvdma arbetstider. Inte minst for de
som arbetar heltid inom gig-ekonomin rimmar séledes den utlovade

flexibiliteten illa med verkligheten.

67 De Stefano (2016) s. 3.

68 Prassl (2018) s. 67.
69 De Stefano (2016) s. 6.

70 Prassl (2018) s. 21.
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3.2.2. Gig-arbetarnas arbetsrattsliga status

Som framgér ovan betraktas de som jobbar inom gig-ekonomin i princip
inte som arbetstagare av plattformsforetagen. P4 si vis hamnar de utanfor
arbetsrittens tillimpningsomrade och uppfattas istédllet som uppdragstagare.
I till exempel Ubers anvéndarvillkor beskrivs forarna som ”oberoende
utomstdende entreprendrer som inte dr anstillda av Uber”.”! De flesta
plattformsforetag har snarlika villkor som uttryckligen tar avstind frén
bendmningen arbetstagare. Ofta utesluts d&ven mojligheter till att ett
anstdllningsforhallande ndgonsin kan uppsta.’2 Mot bakgrund av det
tvingande arbetstagarbegreppet dr det naturligtvis inte upp till parterna
sjdlva att bestimma den réttsliga klassificeringen. Det dr fullt mdjligt for en
domstol att géra en annan bedomning. Inget sadant fall har hittills kommit
upp 1 AD och inga kollektivavtal med plattformsforetag har ingétts. Darfor
giller de réttsliga forutsittningarna i parternas overenskommelse én sa

lange.

Det finns internationella réttsfall dar gig-arbetare framgangsrikt har lyckats
hévda sin status som arbetstagare. I Storbritannien fick tv forare rétt att
klassificeras som “workers” och att omfattas av den brittiska arbetsréttsliga
lagstiftningen om minimiloén och semester gentemot Uber.”? I ett annat fall
med Uber som part i en schweizisk arbetsdomstol, som i skrivande stund ar
s nytt att det inte har offentliggjorts &n, fick en forare som blivit uppsagd

pa grund av for lagt betyg ritt till arbetstagarstatus.’ Bada fallen visar pé att

71 Uber villkor n 2, senast uppdaterad 4 december 2017, https://www.uber.com/sv-SE/legal/terms/se/,
besokt 15 maj 2019.

72 De Stefano (2016) s. 12.

73 Uber BV v Aslam & Ors [2018] EWCA Civ 2748, dom meddelad 19 december 2018.

74 Scottish Legal News, Switzerland: Uber driver recognised as worker in landmark employment case,
publicerad 8 maj 2019, https://www.scottishlegal.com/article/switzerland-uber-driver-recognised-as-
worker-in-landmark-employment-case/,

besokt: 17 maj 2019.
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plattformsforetagens avtalsvillkor bara géller sdvida de motsvarar vad

domstolen anser vara de faktiska forhallandena.

De Stefano menar att gig-ekonomins anstillningsformer foljer samma
monster som atypiska anstéllningar i form av oséker inkomst, ofdrutsdgbar
arbetstid och arbetets tillfdlliga natur.”> De arbetspresterande utsétts 1 manga
fall for samma risker, déribland exkludering fran arbetsrittsliga formaner
och begrinsad tillgang till trygghetssystem dér det finns krav pa arbetad tid
och varaktighet i anstéllningen.”¢ Bade falska egenanstéllningar och zero
hour-kontrakt dr vanligt forekommande inom gig-ekonomin. Den
arbetsréttsliga problematik som kommer till uttryck i gig-ekonomin &r
saledes inte en isolerad foreteelse utan kan ses som ett led i de aktuella

arbetsrattsliga utmaningar som finns pa den bredare arbetsmarknaden.”’

3.3. Plattformsforetagen

Plattformsforetagen i gig-ekonomin utmalas som ett kugghjul i maskineriet.
De dr passiva marknadsplatser dér utbud och efterfragan paras ihop.
Aktorerna sjdlva menar att fenomenet ar helt nytt och inte ryms i de
neddrvda arbetsrittsliga kategorierna.”8 Resultatet blir att gig-ekonomin
existerar utanfor arbetsrittens gransdragning som en parallell
arbetsmarknad. Plattformsforetagen ser sig 1 regel sjdlva som techforetag.
Afférsidén utgér ifran informationsteknologi dar kunder med efterfragan
och villiga arbetare friktionsldst kan komma 1 kontakt med varandra.
Plattformsforetaget tjdnar sedan en viss procentdel av transaktionen mellan

kunden och den arbetspresterande. Thopparandet av gig-arbetare och kunder

75 De Stefano (2016) s. 7.

76 Palm (2018) s. 38.
77 De Stefano (2016) s. 7.

78 De Stefano (2016) s. 6.
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gors av algoritmer och betygssystem for att se till att utférandet av arbetet
ska ga till s som foretaget har tinkt. P4 sé vis behover inte kunden gora
efterforskningar efter en passande leverantor eller forhandla om pris for

tjansten.”?

Det finns 1 princip lika ménga organisationssdtt som det finns
plattformsforetag. Bdda nya aktorer introduceras dagligen och existerande
plattformsforetag kan stéindigt dndra sina forutsdttningar med en
uppdatering av programvaran. Foretagets roll gentemot gig-arbetaren skiftar
saledes kraftigt och blir svar att Gverblicka.® Vissa plattformar har en
funktion som liknar en anslagstavla som endast syftar till att koppla ihop
kunden och gig-arbetaren. Andra tar en mer ingéende roll i form av att till
exempel Overvaka de arbetspresterandes arbetsinsats och ta en medlande roll
1 konflikter som uppstar mellan kunden och gig-arbetaren. Prassl kallar det
faktum att foretagen ofta, trots en inneboende uppfattning av att vara
techforetag, i realiteten faktiskt beter sig som arbetsgivare for “platform

paradox™.8!

Uber ér ett av plattformsforetagen som foljer narrativet om de ir ett
techforetag utan anstillda och saledes utan arbetsgivaransvar. Foretaget
lyfter till exempel fram i sina anvandarvillkor att de inte &r ett
transportforetag och att de oberoende leverantorerna inte dr anstéllda av
dem.82 [ ett avgorande fran EU-domstolen fran 2017 ansdg dock domstolen
att Uber inte ska klassificeras som en tjénst informationssamhaéllet utan

inom transportomrédet.®3 Domstolen pekade bland annat ut ett antal

79 Prassl (2018) s. 19.
80 Prassl (2018) s. 12.
81 Prassl (2018) s. 5.

82 Uber villkor n 2, senast uppdaterad 13 december 2017, https://www.uber.com/sv-SE/legal/terms/se/,
besokt 15 maj 2019.

83 C-434/15, Asociacion Profesional Elite Taxi mot Uber Systems Spain SL, dom fran den 20
december 2017.
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traditionella arbetsgivaruppgifter som Uber 1 praktiken utforde, ndmligen ett
utovande av ett bestimmande inflytande 6ver villkoren for tjdnsten, viss
prisséttning, mottagande och utbetalande av erséttning samt viss kontroll
over fordonen och forarens beteenden.’* Trots att det inte var ett
arbetsrittsligt fall har det béaring for hur plattformens arbetsrittsliga
stillning kan komma att bestimmas i1 framtiden, eftersom Uber enligt EU-
domstolen ska anses ha en mer central funktion 4n som en passiv formedlare

av kontakt mellan gig-arbetaren och kunden.

3.3.1. Kundernas roll i gig-ekonomin

En intressant arbetsréttslig aspekt blir att kunderna tar pd sig vissa
arbetsgivarfunktioner gentemot gig-arbetarna. Genom att sitta betyg i appen
pa den arbetspresterande ldmnas feedback som i langden kan avgora
mdjligheten till fortsatt anstillning i foretaget. Far gig-arbetaren ett for lagt
betyg avslutas dennes tillgang till arbete, och far s att sdga sparken av en
algoritm 1 appen. I det ovan nimnda schweiziska réttsfallet hade emellertid
foraren som rékat ut for detta rétt att omfattas av det nationella
anstéllningsskyddet. Betygssystemet ger uttryck for en riskforflyttning fran
foretaget till den enskilde. Blir foraren forsenad pé grund av trafik eller
nagot annat den inte rar for dr det 14tt for kunden att ta ut sin frustration pa
gig-arbetaren genom att ge denne ett 14gt betyg.85 Kundupplevelsen efter
arbetsinsatsen far saledes en liknande funktion som produktionskvalitet har

pa den traditionella arbetsmarknaden. 86

84 Se p. 38—39 i domen.
85 Palm (2018) s. 43.

86 Adkins (2005) s. 125.
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4. Diskussion

4.1. Ar den arbetsrittsliga
gransdragningen anpassad till gig-
ekonomin?

I svensk rétt anvédnds arbetstagarbegreppet som griansdragningsmetod i
avgorandet huruvida arbetsréttslig lagstiftning ar tillimplig. Bade
arbetstagar- och arbetsgivarbegreppet dr produkter av arbetsréttens framviaxt
under industrisamhillet. Utgdngspunkten ar ett bilateralt
anstillningsforhdllande dir normen 4r en heltidsanstéllning som géller tills
vidare.?” Den arbetsrittsliga forestillningsvérlden utmanas nu av en
fragmenterad och komplex arbetsmarknad dér gig-ekonomin ingér. Den ger
uttryck for en grundldggande fordndring av hur vi ser pa vart eget och
andras arbete. De traditionella parterna pa arbetsmarknaden har aterskapats

genom ett innovativt sprakbruk och nya smarta foretagslosningar. 88

De arbetsréttsliga problemen inom gig-ekonomin dr ddremot langt ifrdn nya
eller unika. De utgér en problematik som ldnge existerat inom arbetsratten,
namligen den arbetsrittsliga gransdragningen och det uteblivna rittsliga
skyddet for den som befinner sig utanfor den typiska anstéllningen. 3 Trots
att problematiken inte dr ny bestar dnnu de nedérvda réttsliga
utgangspunkterna. Darmed forbises en utsatt grupp med osdkra
arbetsforhallanden jimforelsevis med en i sammanhanget priviligerad grupp
med trygga anstillningssituationer som i forsta hand blir foremaél for
arbetsrattsligt skydd. Den normativa forebilden for vem som dr och borde
vara arbetstagare ar fortfarande industriarbetaren. De anstdllningsformer

som inte passar in dér ses da istdllet som avvikande Det dr mojligt att

87 Se avsnitt 2.2. och 3.1.
88 Se avsnitt 3.1. och 3.1.1.

89 Se avsnitt 3.1. och 3.2.2.
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begreppens innebord ger uttryck for en 6nskan fran lagstiftare och
rattsskipare att den trygga heltids- och tillsvidareanstillningen ska fortsétta
vara normen pa arbetsmarknaden. Men nir den atypiska arbetaren blir
alltmer typisk uppnér en sddan dnskan knappast sitt syfte. De traditionella
partsbegreppen blir da istillet de mekanismer som upprétthller och
aterskapar de normer som sténger ute en utsatt och vixande del av

arbetsmarknaden fran arbetsréttsligt skydd.

Gig-arbetaren far sdledes ingen sjdlvklar plats inom arbetsrétten utifran
begreppens nuvarande definition. Det betyder inte att denne dnda inte skulle
kunna kldmmas in i1 de existerande l9sningarna. Hittills har
plattformsforetagen fétt fritt spelrum att sitta villkoren for det arbete som
utfors. Genom att sjélva klassificera ”’sina” gig-arbetare som sjdlvstindiga
uppdragstagare har man lyckats kringga arbetsrittslig lagstiftning och pressa
ner kostnaderna pa de arbetspresterandes bekostnad.% Vad den enskilda gig-
arbetarens arbetsrittsliga status egentligen dr avgors dock i det enskilda
fallet utifran arbetstagarbegreppets objektiva kriterier som stillts upp utifran
praxis.®! Eftersom forhdllanden mellan gig-arbetare och plattformsforetag i
regel skiljer sig it dr det svart att dra nagra dvergripande slutsatser. Mycket
tyder pa att manga av de arbetspresterande ar felklassificerade som
uppdragstagare. Anledningen &r bland annat att ménga arbetsuppgifter som
utfors 1 gig-ekonomin traditionellt sett utfors av arbetstagare och av gig-
arbetarnas underordnade position i kombination med deras ekonomiska
beroende av plattformsforetagen.®? Gig-arbetaren saknar i regel
uppdragstagarens sjdlvstandighet och oberoende jamstéllda stdllning
gentemot huvudmannen.”? Det kan inte anses Onskvért utifran arbetsréttens

grundsyfte - att utjamna obalanserade maktpositioner mellan parterna - att

90 Se avsnitt 3.2.2. och 3.3.

91 Se avsnitt 2.2.

92 Se avsnitt 3.2. och 3.2.2.

93 Se avsnitt 2.2.1.
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de arbetspresterande som i realiteten dr beroende av sin huvudman och
befinner sig pd en underlidgsen och utsatt forhandlingssituation gentemot

huvudmannen énda ska anses vara uppdragstagare.

Skulle den arbetspresterande inte passa in i de objektiva
arbetstagarkriterierna, som vi tidigare slagit fast utgar ifrdn den traditionella
anstillningsformen, skulle de kunna ses som jimstillda uppdragstagare med
hénsyn till att deras ekonomiska och sociala situation liknar en
arbetstagarens. Pa sa vis skulle de omfattas av MBL vilket 6ppnar for att
arbetsvillkor kan regleras i kollektivavtal vilket skulle 6ka skyddet for gig-
arbetarna.’%4 Detta skulle ddremot inte adressera det storre problemet med
arbetstagarbegreppet som alltfor normativt och uteslutande. De atypiska
anstdllningsformerna skulle fortsatt ses som avvikande och riskeras

uteslutas frén en stor del av det arbetsréttsliga skyddet.

Bland annat De Stefano har hdvdat att minga av gig-ekonomins
arbetsformer &r falska egenanstillningar och ddrmed att det i sjdlva verket dr
fraga om anstédllningsforhallanden som dolts for att kringga arbetsréttslig
lagstiftning. Vi har ocksé sett att gig-arbetare argumenterat framgéngsrikt
for att betraktas som arbetstagare i internationella rattsfall.®> Det ar alltsa
inte alls omgjligt att ménga gig-arbetare dven i Sverige kan komma att
sorteras in under det befintliga arbetstagarbegreppet. Det dr sannolikt att det
1 framtiden kommer domar i Sverige som kan ge vidare viagledning i att
bestdmma de svenska gig-arbetarnas réttsliga stillning. Min forhoppning ar
dock att domstolen kommer att forma arbetstagarbegreppet efter en mer
modern arbetsmarknad och gora det littare for atypiska arbetsformer att

omfattas av arbetsréttsligt skydd.

94 Se avsnitt 2.2.2.

95 Se avsnitt 3.2.2.
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4.2. Kan plattformsforetag anses vara

arbetsgivare?

Vad som framkommit tydligast under uppsatsskrivandet dr ett fundamentalt
problem med arbetsgivarbegreppet. Om det inte finns en tydlig motpart i
arbetsforhallandet eller om arbetsgivarfunktionerna utévas av ndgon annan
an den kontraktuella arbetsgivaren blir det mycket svart att bestimma vem
som ska aldggas arbetsrattsligt ansvar.96 Manga plattformsforetag utfor i
praktiken flera traditionella arbetsgivarfunktioner i form av till exempel
arbetsledning, utbetalning av 16n och urval av arbetskraft.®” Det svenska
arbetsgivarbegreppet ger daremot inte nddvéandigtvis utrymme for att aldgga
arbetsgivaransvar pd en part enbart pd grund av att den utfor
arbetsgivarfunktioner. Ar det friga om ett uppligg med fler 4n tva parter
hanterar alltsa arbetsritten inte utdomande av ansvar pa ett tillfredsstdllande
satt. Det blir for handen att utviardera ansvarsomrade for ansvarsomrade,
vilket inte uppsatsen ger utrymme for. Situationen forsvaras ytterligare av
att &ven kunden i vissa fall utfor arbetsgivarfunktioner i form av exempelvis
betygssittande och saledes fir en mycket oklar partsstéllning.”® Medan
arbetstagarbegreppet slir fast huruvida den enskilde arbetspresterande har
ratt att omfattas av arbetsrittsligt skydd misslyckas arbetsgivarbegreppet
med att peka ut den part som ska tillhandahalla skyddet. Det gor att
begreppet blir oanvédndbart i ssmmanhanget. Det gor ocksa att begreppet
blir 14tt att kringga genom att vara lite kreativ med upplagget av
foretagsorganisationen. Mot bakgrunden av att det flexibla
arbetstagarbegreppet uttryckligen har till syfte att hindra kringgdende av
arbetsrittsligt ansvar menar jag att det réttsliga vakuumet som uppstér ar
oacceptabelt. Plattformsforetagen kan alltsd genom att runda

arbetsgivarbegreppet driva en verksamhet de sjélva har gett

9% Se avsnitt 2.3.
97 Se avsnitt 3.3.

98 Se avsnitt 3.3.
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forutsdttningarna for utan att ta ansvar. Huruvida rattstillimpningen i
framtiden kommer mojliggéra utdomande av arbetsrittsligt ansvar for den
som utfor arbetsgivarfunktioner aterstar att se. I nuldget ér
arbetsgivarbegreppet for svagt for att pa egen hand anvindas for att utdéma
arbetsgivaransvar i ndgon annan situation én 1 ett bilateralt
anstdllningsforhallande. Det finns saledes ett starkt behov att lyfta fram och
begreppsliggora arbetsgivarbegreppet som nidgot mer én arbetstagarens
juridiska eller fysiska motpart i anstillningsférhdllandet om begreppet ska

fortsitta vara relevant.
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5. Slutsats

Gig-ekonomin innebér dnnu ett steg bort fran de arbetsrittsliga normer vi tar
for givet. Den arbetsrittsliga gransdragningen dr en produkt av ett socialt
och kulturellt ssmmanhang som harstammar fran industrisamhallet.
Arbetstagar- och arbetsgivarbegreppen som anvénds idag dr darfor i allra
hogsta grad nedédrvda och hérrdr fran en traditionell arbetsmarknad. De
skapar och upprétthéller en arbetsréttslig norm dér anstéllningsformerna i
gig-ekonomin och andra atypiska anstdllningsformer ses som avvikande och
omfattas inte av arbetsritten. De som arbetar i gig-ekonomin klasssificeras
av plattformsforetagen som uppdragstagare och de omfattas saledes inte 1
nuldget av arbetsrittsliga lagar. De arbetspresterande inom gig-ekonomin
befinner sig ofta i en osdker och utsatt situation. Plattformsforetagens egna
rattsliga klassificeringar av de arbetspresterande som uppdragstagare kan
dock endast gélla om de motsvarar verkligheten. De nya arbetsformerna
speglar storre trender pa arbetsmarknaden av osdkra och flexibla
anstéllningar. Att ta itu med den arbetsrittsliga
griansdragningsproblematiken som gig-ekonomin ger upphov till vore darfor
att adressera hela den moderna arbetsmarknaden och att anpassa arbetsrétten

till samtiden.

Gig-ekonomins foretagsorganisation visar sérskilt tydligt pa att
arbetsgivarbegreppet brister ndr det giller att utdoma arbetsgivaransvar i
situationer ddr en tydlig kontraktuell motpart saknas. For att begreppet ska
fortsitta vara relevant dr det onskvart att det tillfogas en annan innebdrd dn
enbart arbetstagarens juridiska eller fysiska motpart i anstdllningsavtalet.
Det finns dérfor ett behov av att se dver bade arbetstagar- och
arbetsgivarbegreppet for att arbetsrittens huvudsyfte att balansera en

obalanserad maktrelation ska kunna uppnas i fortsittningen.
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